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FOREWORD
MESSAGE FROM THE CHAIR OF THE BOARD OF AME BC
It gives me great pleasure to release the second edition of the Association for Mineral Exploration British
Columbia’s (AME BC) Aboriginal Engagement Guidebook. The Guidebook was produced by AME BC, with
LQSXWDQGKHOSIURPDQXPEHURIH[WHUQDOH[SHUWVDQGSUDFWLWLRQHUV7KHXSGDWHWRWKHÀUVWHGLWLRQLQFOXGHV
information on the Tsilhqot’in Nation v. British Columbia and the Grassy Narrows First Nation v. Ontario
(Natural Resources) Supreme Court of Canada decisions.
The intent of the Guidebook is to provide broad based and pragmatic recommendations for working
constructively with Aboriginal communities in an evolving area of law, public policy, governance and
business practice. The Guidebook offers a realistic portrayal and understanding of how the interests of
PLQHUDOH[SORUHUVLQ%ULWLVK&ROXPELDLQWHUVHFWZLWKWKRVHRI$ERULJLQDOSHRSOHVERWKLQWKHÀHOGDQGGXULQJ
the regulatory process. The Guidebook is meant to be used as a practical tool for mineral explorers working
in BC to provide guidance on how to create a pathway for the shared prosperity associated with mineral
exploration and development.
AME BC recognizes that successful mineral exploration projects require more than favourable geology,
WHFKQLFDOH[SHUWLVHDQGÀQDQFLDOUHVRXUFHVSURMHFWVDOVRQHHGLQGLYLGXDOVDQGFRPSDQLHVZLWKDFOHDU
commitment to socially and environmentally responsible resource development that includes building
positive relationships with Aboriginal and non-Aboriginal communities. The aim of this Guidebook is
to deliver practical advice and principled guidance on how to work effectively within the context of the
differing viewpoints, expectations and concerns of Aboriginal communities, and how to meaningfully
DGGUHVVWKHP,WGRHVQRWVHHNWRSURYLGHVSHFLÀFDQVZHUVWRZKDWFDQEHFRPSOH[LVVXHV7KH*XLGHERRN
is written from the perspective of individuals and companies undertaking mineral exploration and
GHYHORSPHQWLQ%&DQGZHKDYHVHHQZLWKWKHÀUVWHGLWLRQWKDWWKLV*XLGHERRNDGGUHVVHVPDQ\RIWKH
challenges that are relevant to mineral explorers across Canada and elsewhere in the world.
A special word of thanks and acknowledgement to the many people who provided input into the
development and review of the Guidebook, including past AME BC Chair Michael McPhie, under whose
OHDGHUVKLSWKHÀUVWHGLWLRQZDVSURGXFHG,QSDUWLFXODU,ZRXOGOLNHWRDOVRDFNQRZOHGJH/DQD(DJOH&KDLU
and the members of AME BC’s Aboriginal Relations Committee, the ad hoc Guidebook Working Group, the
Board of Directors, staff and the external reviewers of the Guidebook - all of whom played a critical role in
what is presented here.
I hope this Guidebook is a useful and valued tool for you or your company that helps to facilitate the further
GLVFRYHU\DQGGHYHORSPHQWRIWKHSURYLQFH·VPLQHUDOUHVRXUFHVWRWKHEHQHÀWRIDOO%ULWLVK&ROXPELDQV
Sincerely,

David McLelland
Chair, Board of Directors
AME BC | May 2015
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AME BC would like to acknowledge the groups of
contributors who have worked collaboratively to
prepare this Guidebook:
•

AME BC’s ad hRF*XLGHERRN:RUNLQJ&RPPLWWHH

•

$0(%&·V%RDUGRI'LUHFWRUVDQG([HFXWLYH&RPPLWWHH

•

$0(%&·V$ERULJLQDO5HODWLRQV&RPPLWWHHDQG

•

Peer group reviewers.

As well, information and inspiration were drawn from the previous materials
produced by AME BC that established AME BC as a leader in Aboriginal
engagement, namely the following resources:

•

Mineral Exploration, Mining and Aboriginal Community Engagement: A
*XLGHERRNDQG

•

AME BC Aboriginal Engagement Toolkit, 2009.
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1.0 INTRODUCTION
Mineral exploration and development have occurred for thousands of years in what
is now the Province of BC. Obsidian, chert and slate were some of the rocks and
minerals gathered, used and traded by Aboriginal peoples before the Hudson’s
%D\&RPSDQ\ÀUVWH[WUDFWHGFRDOLQ)ROORZLQJWKHLQLWLDOGLVFRYHU\RIJROGLQ
7UDLOLQJROGUXVKHVEHJDQLQWKHVDQGGUHZWKRXVDQGVRISHRSOHWR
the Fraser River, the Cariboo and other regions across BC. The Crown Colony of BC
ZDVERUQRXWRIWKLVDFWLYLW\LQ(DUO\PLQLQJFDPSVZHUHVRRQHVWDEOLVKHG
in the southeastern part of the emerging province at places like Rossland and
Slocan. Though interests and activities of Aboriginal peoples and mineral explorers
and developers have intersected for a long time, an important part of more recent
KLVWRU\LVDQLQFUHDVHGXQGHUVWDQGLQJRIWKHYDOXHRIEXLOGLQJPXWXDOO\EHQHÀFLDO
relationships with Aboriginal communities.

This Guidebook
addresses the
following topics:
•

A brief summary of
Aboriginal history in BC
and recent developments
in government-Aboriginal
relations.

•

An overview of Aboriginal
ODZLQ&DQDGDVSHFLÀFDOO\
in respect of the Crown’s
duty to consult.

•

Mineral exploration
regulatory requirements
in BC, including
applicable legislation and
regulations.

•

Guidance on Aboriginal
engagement at different
levels of exploration
activity.

•

Principled guidance and
practical advice that may
be applied at any stage of
exploration.

•

Guidance on exploration
stage agreements.

There are compelling reasons for engaging early in the exploration phase,
which leads to developing and maintaining strong relationships with Aboriginal
communities. Reasons include:

•

Engagement increases understanding about the nature, scope and duration of
the exploration activities and helps to manage expectations in the short term,
HVWDEOLVKLQJDJRRGEDVLVIRUDORQJHUWHUPUHODWLRQVKLS

•

Engagement can decrease concerns and resistance by the local community and
KHOSIDFLOLWDWHWLPHO\SUHGLFWDEOHDQGIDYRXUDEOHSHUPLWWLQJ

•

Engagement can identify a source of employees and services that contributes
HFRQRPLFDOO\WRWKHORFDOFRPPXQLW\DQGKHOSVWRDGYDQFHSURMHFWV

•

Engagement by the explorer respects the Crown’s responsibility and the right of
Aboriginal peoples to be consulted. Establishing a solid record of consultation
can help the Crown meet its duty to consult and can help the explorer by
HQVXULQJPRUHGHIHQVLEOHSHUPLWVWKXVGHFUHDVLQJWKHOLNHOLKRRGRIOLWLJDWLRQ

•

Engagement decreases the risk of opposition, assisting a project to proceed to
the development stage in a more timely and cost effective manner and creating
HFRQRPLFRSSRUWXQLW\WRWKHFRPPXQLW\DVZHOODVWKHH[SORUHURUGHYHORSHUDQG

•

Engagement can increase the value of an exploration project. Evidence of
having established good relationships with Aboriginal peoples is increasingly
EHLQJUHFRJQL]HGDVDVLJQLÀFDQWDVVHWE\LQYHVWRUV3URMHFWVZKHUHJRRGZLOO
has been established may increase in value. This higher value increases the
SRWHQWLDORIEHQHÀWVWRDOOSDUWLHV
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Explorers are
encouraged to
engage with
Aboriginal
communities to build
lasting and enduring
relationships
built on mutual
understanding, trust
and transparency
commencing at the
very early stage
of the exploration
process.

The Government has the legal duty to consult triggered by a government decision
that might have an impact on Aboriginal rights and title. Explorers are encouraged
to engage with Aboriginal communities to build lasting and enduring relationships
built on mutual understanding, trust and transparency commencing at the very
early stage of the exploration process. Aboriginal communities have an obligation to
SDUWLFLSDWHLQPHDQLQJIXOGLDORJXHDQGFDQFRQWULEXWHVLJQLÀFDQWORFDONQRZOHGJH
Engagement should be commensurate with the level of mineral exploration activity
and should be viewed as a continuum rather than a solitary or completed task.
Explorers should not be discouraged by the apparent complexity of the process.
Although it takes time, trusting relationships have been, and are being, successfully
built between mineral explorers and developers and Aboriginal communities. Early
and frequent communication, demonstrating responsiveness to concerns, hiring
local people at the early stage of exploration and retaining them throughout the
exploration process, providing early training opportunities, or entering into early
contracts with Aboriginal-owned companies for the supply of services or goods for
the exploration project are some of the means to build these relationships described
in this Guidebook.
7KHLQIRUPDWLRQLQWKLV*XLGHERRNLVFXUUHQWDVRI-DQXDU\$VWKHOHJDODQG
regulatory environment in the subject area of consultation changes rapidly, explorers
and developers are advised to check on the latest developments to the information
FRQWDLQHGLQWKLV*XLGHERRNEHIRUHUHO\LQJRQDQ\VSHFLÀFVWDWHPHQWVRIODZRU
procedure.
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2.0 AME BC’S
GUIDING PRINCIPLES
FOR SUSTAINABLE
RELATIONSHIPS WITH
ABORIGINAL PEOPLES
The Association for Mineral Exploration BC (AME BC) recognizes that building
respectful and sustainable relationships with Aboriginal Peoples will assist its
members in having access to land and resources, security of tenure, access to
services and labour, and to operate according to standards of good corporate
practice. In conducting their activities, AME BC members should strive to:

1. :RUNSURDFWLYHO\ZLWK$ERULJLQDO3HRSOHVWREXLOGPXWXDOO\EHQHÀFLDO
relationships based on a shared understanding of our respective rights and
interests.

2. Respect existing and asserted Aboriginal and treaty rights.
3. Respect Aboriginal communities’ assertions regarding their traditional
territories.

4. Respect the diversity of interests and cultures among Aboriginal Peoples and
their respective relationships and views towards land and its resources.

5. Assist, to the extent reasonable, governments in carrying out their duty to

consult and, where appropriate, accommodate Aboriginal Peoples regarding
government decisions that may affect existing and asserted Aboriginal and
treaty rights.

6. Ensure early and timely discussions with local Aboriginal communities regarding
activities that may affect them.

7. Provide potentially affected communities with the information needed to

encourage open, meaningful dialogue that addresses their interests and
concerns.

8. Encourage the governments to carry out their duty to consult in a manner that

reasonably balances existing and asserted Aboriginal and treaty rights with the
interests of AME BC and its members.

Approved by the Board of Directors, Association for Mineral Exploration British
Columbia, September 15, 2009:
Robert Stevens, Chairman
Gavin C. Dirom, President & CEO

AME BC recognizes
that it is highly
desirable for
its members to
build respectful
and sustainable
relationships with
Aboriginal peoples.
AME BC’s Guiding
Principles for
Sustainable
Relationships with
Aboriginal Peoples
were approved by
the Board of AME
BC on September
15, 2009.
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3.0 A BRIEF HISTORY
OF ABORIGINAL
PEOPLES IN BC
1700S

First recorded contact between
Aboriginal peoples and Europeans.

1850S

Two historic treaties were signed
in BC.

1876

Federal Indian Act established.

1899

The federal government
QHJRWLDWHG7UHDW\

1949

Provincial voting rights granted for
Aboriginal peoples.

1960

Federal voting rights granted for
Aboriginal peoples.

1982

Aboriginal and treaty rights
became constitutionally
HQWUHQFKHGXQGHUVHFWLRQ  
of the Constitution Act.

3.1 Early History of Aboriginal Peoples in BC
Before Europeans and other immigrants arrived in North America, Canada was
home to Aboriginal peoples. Genetic and archaeological research point to a
population migration from northeastern Asia approximately 10,000 years ago.
Aboriginal peoples generally lived along the coasts and rivers, sustaining themselves
WKURXJKKXQWLQJÀVKLQJDQGJDWKHULQJIRRGDQGPHGLFLQHVIURPWKHODQG7KHUHLV
evidence of very early discovery and use of rocks and minerals by Aboriginal peoples
in BC.
Starting in 1701, the British Crown entered into treaties in present-day Canada to
encourage peaceful relations between Aboriginal and non-Aboriginal peoples. Over
WKHQH[WVHYHUDOFHQWXULHVWUHDWLHVGHÀQHGDPRQJRWKHUWKLQJVWKHUHVSHFWLYH
rights of Aboriginal peoples and the Crown to use lands that Aboriginal peoples had
traditionally occupied.
7KHÀUVWUHFRUGHGFRQWDFWEHWZHHQ$ERULJLQDOSHRSOHVDQG(XURSHDQVDORQJ
the West Coast occurred in the late 1700s, when ships arrived from Europe.
Subsequently, explorers and fur traders arrived on the West Coast by travelling along
rivers from the interior of the continent. These early relationships between Aboriginal
peoples and Europeans were centred on trading.
7ZRKLVWRULFWUHDWLHVZHUHVLJQHGLQ%&-DPHV'RXJODVÀUVWRIWKH+XGVRQ·V%D\
&RPSDQ\DQGODWHUDVWKH*RYHUQRURIWKH&RORQ\RI9DQFRXYHU,VODQGPDGH
SXUFKDVHVRI)LUVW1DWLRQV·ODQGRQVRXWKHUQ9DQFRXYHU,VODQGEHWZHHQDQG
DWWKHUHTXHVWRIWKH%ULWLVK&URZQ7KHVHWUDQVDFWLRQVEHFDPHNQRZQDVWKH
'RXJODV7UHDWLHV,QWKHIHGHUDOJRYHUQPHQWQHJRWLDWHG7UHDW\ZLWKHLJKW
First Nations in northeastern BC to resolve problems related to the Klondike Gold
Rush. Treaty making in BC then stalled. Although it resumed in the early 1990s,
treaty making in the Province has been a slow process, and even today only a few
treaties are in place.
)URPRQZDUGWKHQRQ$ERULJLQDOSRSXODWLRQJUHZUDSLGO\OHDGLQJWRGUDVWLF
impacts on the Aboriginal population. Epidemics of diseases with high mortality
rates depopulated many villages. As settlers moved in, land became a key
commodity. A new justice system was imposed, which was profoundly prejudicial to
Aboriginal peoples.
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Furthermore, through the Pre-emption Act RIQRQ$ERULJLQDOVHWWOHUVFRXOG
DSSO\IRUODQGSDFNDJHVRIDFUHVRQ9DQFRXYHU,VODQGDQGDFUHVRQWKH
mainland. Aboriginal peoples, however, were restricted to reserve lands.
,QWKHIHGHUDWLRQRI&DQDGDZDVIRUPHGDQG%&MRLQHGWKHIHGHUDWLRQLQ
2YHUWLPHDVJRYHUQPHQWVWUXFWXUHVEHFDPHPRUHIRUPDOL]HGHDUOLHUWUDGH
based relationships were replaced by paternalistic legislation including the federal
Indian ActRIZKLFKHIIHFWLYHO\WRRNFRQWURORI$ERULJLQDOSHRSOHV·OLYHV
Aboriginal governance systems and spiritual ceremonies, including the potlatch
ZHUHRXWODZHGLQ3DUHQWLQJIDPLO\OLIHDQGHGXFDWLRQZHUHVHYHUHO\LPSDFWHG
by the imposition of residential schools, which forcibly removed Aboriginal children
from their parents and communities, with consequences being felt to this day
through loss of cultural identity and traditional ways of life. This, in combination with
inadequate health care, substandard housing and limited economic opportunities
has resulted in high levels of poverty and social problems on many Indian reserves.
Aboriginal peoples were also challenged by other legal constructs. In 1927, the
Parliament of Canada issued legislation making it illegal for lawyers to have contact
with Aboriginal peoples regarding land claims. These laws were eventually repealed
in 1951, along with the bans against the potlatch and other Aboriginal customs.
3URYLQFLDOYRWLQJULJKWVIRU$ERULJLQDOSHRSOHVZHUHJUDQWHGLQDQGIHGHUDO
YRWLQJULJKWVZHUHJUDQWHGLQ

3.2 Emergence of Legal and Constitutional
Protections for Aboriginal Peoples
Legal and constitutional protections for Aboriginal peoples in Canada turned a
corner in the 1970s. More progressive legislation and jurisprudence developed
in Canada allowed Aboriginal peoples to begin to incrementally address historical
JULHYDQFHVWKURXJKWKHFRXUWV,QSURWHFWLRQVIRU$ERULJLQDODQGWUHDW\ULJKWV
EHFDPHFRQVWLWXWLRQDOO\HQWUHQFKHGXQGHUVHFWLRQ  RIWKHConstitution Act,
7KHXQLTXHOHJDODQGFRQVWLWXWLRQDOVWDWXVRI$ERULJLQDOSHRSOHVGHULYHVIURP
their use and occupancy of the land from “time immemorial”, long before Europeans
and other immigrants from around the world arrived.
Canadian courts have found that the Crown must conduct itself with honour in its
GHDOLQJVZLWK$ERULJLQDOSHRSOHVWKLVSULQFLSOHLVHQWUHQFKHGLQVHFWLRQRIWKH
Constitution Act,QNHHSLQJZLWKWKH´honour of the Crown”, when there is
the potential for Crown conduct to adversely affect Aboriginal rights or interests,
the Crown has a duty to consult and, where appropriate, accommodate Aboriginal
SHRSOHV&URZQFRQGXFWGRHVQRWMXVWUHIHUWRDFWLYLWLHVXQGHUWDNHQE\WKH&URZQ
it also refers to activities that the Crown allows to take place through its decisionmaking and regulatory processes.

In 1927, the
Parliament of
Canada issued
legislation
making it illegal
for lawyers to
have contact with
Aboriginal peoples
regarding land
claims. These laws
were eventually
repealed in 1951,
along with the
bans against
the potlatch and
other Aboriginal
customs.
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In BC, the Ministry
of Aboriginal
Relations and
Reconciliation
(MARR) was formed
with a mandate to
lead reconciliation
with Aboriginal
peoples of the
Province by working
together to create
a stable economic
environment so
that all British
Columbians,
including Aboriginal
peoples, could
pursue their goals.

The purpose of consultation is to achieve reconciliation between the pre-existence
of Aboriginal peoples and the assertion of Crown sovereignty. These constitutional
SULQFLSOHVDUHHODERUDWHGLQVHFWLRQ²$ERULJLQDO/DZLQ&DQDGD

3.3 Agreements and Treaty-Making Between
the Crown and Aboriginal Peoples
During the 1990s and 2000s, the Crown recognized new ways of building
relationships with Aboriginal peoples. In BC, the Ministry of Aboriginal Relations
and Reconciliation (MARR) was formed with a mandate to lead reconciliation with
Aboriginal peoples of the Province by working together to create a stable social and
economic environment so that all British Columbians, including Aboriginal peoples,
could pursue their goals. Three foundational documents provide a framework for
MARR’s work: the New Relationship, the Transformative Change Accord, and the
Métis Nation Relationship Accord.
Many Aboriginal communities also entered into arrangements that enable more
effective discussion with governments and advancement, in certain cases, of their
RZQLQWHUHVWVLQVHOIJRYHUQPHQW,QWKH)LUVW1DWLRQV/HDGHUVKLS&RXQFLO
(FNLC) was created by the political executives of the BC Assembly of First Nations
(BCAFN), the First Nations Summit (FNS) and the Union of BC Indian Chiefs (UBCIC).
Councils reporting to the FNLC include the First Nations Energy and Mining Council
(FNEMC), the First Nations Forestry Council, the First Nations Fisheries Council, and
the First Nations Economic Development Council.
The BC Treaty Commission negotiation process has been ongoing since 1992.
&XUUHQWO\)LUVW1DWLRQVUHSUHVHQWLQJDSSUR[LPDWHO\WZRWKLUGVRIDOO)LUVW1DWLRQV
SHRSOHVLQ%&DUHLQYROYHGLQYROXQWDU\WUHDW\QHJRWLDWLRQV7KHWUHDW\QHJRWLDWLRQ
SURFHVVKDVVL[VWDJHV,Q)LUVW1DWLRQJURXSV FRPSULVLQJLQGLYLGXDO
First Nations) were negotiating agreements-in-principle, which is the fourth stage
of the process. Updated information regarding the BC treaty negotiation process is
available online1.
In recent years, the Province of BC has laid the foundation to share the wealth
produced by mineral exploration and development with Aboriginal peoples outside
of the treaty process, particularly in relation to new mines. Pre-treaty agreements,
intended to be incremental agreements in the absence of a negotiated treaty,
can help to build the mechanisms to support decision-making leading to treaty
negotiations and for the post-treaty environment. These pre-treaty agreements have
many forms and cover a wide array of areas including atmospheric, energy, forestry,
mineral development and municipal issues. For example, a Strategic Engagement
Agreement (SEA) is intended to develop a positive and respectful governmentto-government relationship between the Province and an Aboriginal group by
establishing procedures for consultation and accommodation with respect to land
and resource decision-making.

1

http://www.treaties.gov.bc.ca/treaties.html and http://www.bctreaty.net
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An Economic and Community Development Agreement (ECDA) is an agreement
between the Province of BC and an Aboriginal community for sharing the Province’s
revenues from mineral taxes levied on new mines and major mine expansions.
Examples of these types of agreements between the government and Aboriginal
peoples are set out in GUIDE 2.

3.4 Aboriginal Peoples and Mineral
Exploration and Development in BC Today
According to recHQWFHQVXVVWDWLVWLFV%&KDGDSRSXODWLRQRI$ERULJLQDO
SHRSOHVLQ7KLVHTXDWHVWRDSSUR[LPDWHO\RIWKHSRSXODWLRQRI%&DQG
DSSUR[LPDWHO\RIWKHWRWDO$ERULJLQDOSRSXODWLRQLQ&DQDGD)LUVW1DWLRQV
SHRSOHVLQ%& H[FOXGLQJ0pWLVDQG,QXLW UHDFKHGMXVWRYHUEHLQJRI
First Nations peoples across Canada. Statistics Canada reports that there are over
0pWLVSHRSOHOLYLQJLQ%&2. The populations of First Nations and Métis are
relatively young, and are growing faster than the non-Aboriginal populations in BC
and Canada.
Many Aboriginal communities are located near Canada’s active mineral exploration
and development projects and producing mines. The relative youth and growth of
the Aboriginal population, and the proximity of many Aboriginal communities and
their traditional territories to exploration and mining projects, provide both Aboriginal
peoples and the mineral exploration and mining industry with opportunities. Though
currently the largest private sector employer of Aboriginal peoples in Canada, the
mining industry is facing a human resource crisis, and has the opportunity to further
diversify and expand its current and future workforce. In addition to the prospect
for employment close to home, Canada’s mineral sector can provide Aboriginal
communities with economic development and growth opportunities, and Aboriginal
peoples can provide companies with important perspectives and knowledge about
the land and its resources.
Exploration and mining can create apprehension within Aboriginal and nonAboriginal communities regarding perceived or real threats to land, water, wildlife or
traditional ways of life. Other concerns that may be raised range from visual changes
DQGLQFUHDVHVLQQRLVHDQGYHKLFOHWUDIÀFWRWKHSRWHQWLDOIRUVLJQLÀFDQWVRFLDOLVVXHV
related to a sudden increase in disposable income within a community.
Though much work remains, mineral exploration and development create many
opportunities, both for Aboriginal communities, and explorers and developers. If
realized in appropriate ways, these opportunities can aid Aboriginal reconciliation,
and contribute positively to the socioeconomic future of Aboriginal communities.

2

Aboriginal Peoples in Canada: First Nations People, Métis and Inuit, National Household Survey 2011.

Mining Industry Human Resources Guide for Aboriginal Communities, Mining Industry Human Resources
Council (MiHR): http://mihr.ca/en/resourcesGeneral/ResourceGuide.pdf.


The populations
of First Nations
and Métis are
relatively young,
and are growing
faster than the
non-Aboriginal
populations in BC
and Canada.
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4.0 ABORIGINAL LAW
IN CANADA
4.1 Constitutional Protection of Aboriginal and
Treaty Rights
When Canada’s Constitution Act, 1982 was adopted, Aboriginal and treaty
ULJKWVZHUHRIÀFLDOO\HQWUHQFKHGLQ&DQDGD·V&RQVWLWXWLRQ6HFWLRQ  RIWKH
Constitution Act, 1982 provides that “The existing aboriginal and treaty rights of
WKH$ERULJLQDOSHRSOHVRI&DQDGDDUHKHUHE\UHFRJQL]HGDQGDIÀUPHGµ6HFWLRQ
provides constitutional recognition of, and protection for, Aboriginal and treaty rights.
Some terminology relevant to Aboriginal law is provided below.
Aboriginal peoples of CanadaDUHGHÀQHGEURDGO\LQVHFWLRQ  RIWKH
Constitution Act, 1982, to include the Indian, Inuit and Métis peoples of Canada.
The term “First Nations” is generally used to refer to “Indian” groups, rather than to
Métis or Inuit. Métis peoples have their own unique culture, traditions and way of life
in Canada. Their ancestors are a mix of Aboriginal and European peoples, but they
are considered a distinct Aboriginal group, formally recognized in the Constitution.
Their rights are afforded the same protections as those of First Nations and Inuit
peoples.
Aboriginal rights are collective rights which derive from the continuous use and
occupation of a certain area. In general, Aboriginal rights refer to the practices,
traditions and customs that characterize each Aboriginal community. The rights of
FHUWDLQSHRSOHVWRKXQWWUDSDQGÀVKRQDQFHVWUDOODQGVDUHH[DPSOHVRI$ERULJLQDO
rights. Aboriginal rights can be infringed by the Crown under certain circumstances
based on the consideration of balancing other societal interests and appropriate
accommodation.
Aboriginal title refers to a collective right by an Aboriginal community to the
exclusive use and occupation of land for a variety of purposes. Aboriginal title lands
must not be used in a way that is irreconcilable with the nature of the community’s
attachment to the land. In order for the Crown to justify an infringement of Aboriginal
title, it must demonstrate a compelling and substantial legislative objective, it must
have consulted with the Aboriginal community prior to acting, and in some cases, it
may be required to provide compensation.
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Treaty rightsUHIHUWR$ERULJLQDOULJKWVVHWRXWLQDWUHDW\ZKHWKHUWKH\DUHKLVWRULFRU
PRGHUQWUHDWLHV7UHDW\ULJKWVDUHDOVRSURWHFWHGE\VHFWLRQRIWKHConstitution
Act, which states that “treaty rights” include “rights that now exist by way of land
claims agreements or may be so acquired.” While no two treaties are identical,
examples of historic treaty rights include rights to reserve lands, farming equipment
DQGDQLPDOVDQQXDOSD\PHQWVDPPXQLWLRQFORWKLQJKXQWLQJDQGÀVKLQJZLWKLQ
a traditional territory. Modern treaty rights are more comprehensive and generally
include surface and subsurface rights within the treaty area and areas of legislative
authority.

4.2 The Duty to Consult: Legal Principles
A modern bRG\RIFDVHODZKDVGHYHORSHGSXUVXDQWWRVHFWLRQRIWKHConstitution
Act, including the doctrine of the Crown’s duty to consult Aboriginal peoples. On
1RYHPEHUWKH6XSUHPH&RXUWRI&DQDGD 6&& UHOHDVHGLWVGHFLVLRQ
in Haida Nation v. BC and Weyerhaeuser (Haida). Haida is a landmark decision
that sets out the framework of the Crown’s duty to consult and, where appropriate,
accommodate Aboriginal peoples.
The Crown’s duty to consult Aboriginal peoples assists in protecting their
constitutional rights and achieving the ultimate goal of reconciliation. In Haida, the
SCC held that the Crown’s duty to consult will be triggered whenever the Crown (1)
has knowledge - real or constructive, of the potential existence of an Aboriginal or
treaty right or interest and (2) contemplates conduct that might adversely affect
that potential Aboriginal or treaty right. The use of the words “potential” and “might”
means that the bar to trigger the Crown’s duty to consult is very low.
The SCC noted that the Crown’s duty to consult and accommodate Aboriginal
peoples is part of a “process of fair dealing and reconciliation” that starts with the
assertion of Crown sovereignty and continues beyond formal claims resolution.
The principle of the “honour of the Crown” requires that the Crown always act
honourably when dealing with Aboriginal peoples, with the goal of reconciling the
pre-existence of Aboriginal peoples with Crown sovereignty.
The Crown’s duty to consult is often triggered by the regulatory and permitting
process for resource projects because the issuance of permits and approvals
constitutes “conduct” by the Crown.
While the duty to consult is easily triggered, the level of consultation (and, in
some cases, accommodation) required depends on the strength of the particular
Aboriginal right or claim and the potential magnitude of the effect of the particular
activity on the Aboriginal community. As a result, the scope of the duty to consult
must be assessed on a case-by-case basis. A summary of the Crown’s duty to
consult is set out in GUIDE 3.
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The provincial
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4.3 The Duty to Consult: Responsibilities of
the Parties
The provincial and federal governments have a duty to consult, and where
appropriate, accommodate Aboriginal peoples whenever they consider a decision or
activity that could impact Aboriginal or treaty rights. While the Province of BC (or the
federal government, as appropriate) is ultimately responsible for ensuring adequate
and appropriate consultation and accommodation, the government may request
that the explorer take on some of the procedural aspects of consultation.
Although the full scope of the Crown’s ability to delegate procedural aspects of the
duty to consult is not clear, the explorer may be requested to engage in discussions
with potentially affected Aboriginal communities in the vicinity of their proposed
activities, to keep records relating to their discussions, and to provide information
about concerns raised by Aboriginal communities and how those concerns may have
been addressed by the explorer.
Aboriginal peoples have reciprocal obligations to participate in the consultation
process in good faith and not to attempt to thwart the Crown’s good faith efforts
to consult. This assumes, of course, that regulatory processes are reasonably
accessible to Aboriginal peoples and that they have an opportunity to participate in
a meaningful way.
The duty to consult does not impose a duty on any of the parties to agree, require
an explorer to obtain the consent of an Aboriginal community, or provide for an
Aboriginal veto over government decision-making. Rather, the duty requires a
meaningful process of consultation carried out in good faith (e.g., a process that
respects and attempts to be responsive to Aboriginal concerns).
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4.4 The Duty to Consult: Accommodation
In addition to consultation, the Supreme Court of Canada held in Haida that good
faith consultation may sometimes reveal a duty of the Crown to accommodate
Aboriginal rights or treaty rights.
Accommodation can include avoiding, minimizing and mitigating adverse effects
of actions or decisions on Aboriginal interests. While courts have not entirely
UXOHGRXWWKHSRVVLELOLW\RIHFRQRPLFRUÀQDQFLDODFFRPPRGDWLRQLQDSSURSULDWH
circumstances, it is not clear the extent to which there can be economic or
ÀQDQFLDOFRPSRQHQWWRDFFRPPRGDWLRQ,WLVQRWXQXVXDOKRZHYHUWRKHDUWKH
WHUPHFRQRPLFRUÀQDQFLDODFFRPPRGDWLRQXVHGE\JRYHUQPHQWVDQG$ERULJLQDO
communities, in addition to other types of accommodation such as avoiding,
minimizing or mitigating potential adverse impacts.
Where accommodation is required as a result of government decisions that may
adversely affect unproven Aboriginal rights, the Crown must balance Aboriginal
concerns with the potential impact of the decision on the asserted right with other
societal interests.
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UNDRIP is a nonlegally binding
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4.5 The United Nations Declaration on the
Rights of Indigenous Peoples
The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) was
DGRSWHGE\WKH8QLWHG1DWLRQV*HQHUDO$VVHPEO\RQ6HSWHPEHU81'5,3
is a non-legally binding document that describes both individual and collective
rights of Indigenous peoples around the world. It addresses issues such as culture,
identity, language, health and education, and provides guidance to the signatories of
UNDRIP, the United Nations, and other international organizations on harmonious,
cooperative relationships with Indigenous peoples.
Free, Prior and Informed Consent (FPIC) is an aspirational principle contained within
UNDRIP that would require states to obtain the consent of Indigenous peoples
before making decisions that impact them within their traditional territories. FPIC
does not supersede Canadian law with respect to the Crown’s responsibility to
function as the decision maker in regulating industries or the Crown’s duty to
consult and accommodate infringements on asserted or proven Aboriginal rights
and title or treaty rights.
On November 12, 2010, Canada issued an endorsement of support for UNDRIP as
an “aspirational” set of principles that does not supersede the domestic laws of
the country. Canada supports the principles set out in UNDRIP (namely, equality,
partnership, good faith and mutual respect) and takes the position that these
principles are consistent with its established approach to working with Aboriginal
peoples.
UNDRIP does not supersede Canadian law with respect to the Crown’s responsibility
to function as the decision maker in regulating industries or the Crown’s duty
to consult and accommodate infringements on asserted or proven Aboriginal
rights and title or treaty rights. Neither does it create a veto right on the part of
Aboriginal peoples or impose a legal obligation on the part of either the government
or explorers to obtain the consent of an Aboriginal community for activities
undertaken on Crown lands. Nonetheless, Aboriginal communities may have a
different perspective on UNDRIP and FPIC, and explorers should be aware of their
VLJQLÀFDQFH
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4.6 5HFHQW6LJQLÀFDQW&DQDGLDQ&DVH/DZ
,QWKHVXPPHURIWKH6XSUHPH&RXUWRI&DQDGD 6&& LVVXHGWZRXQDQLPRXV
UXOLQJVWKDWKDYHLPSOLFDWLRQVIRUUHVRXUFHLQGXVWULHVLQ&DQDGD7KHÀUVWZDVWKH
decision in Tsilhqot’in Nation v. British Columbia 2014 SCC 44 (also known as the
William decision), and the second, not unrelated decision was Grassy Narrows First
Nation v. Ontario (Natural Resources) 2014 SCC 48. The Tsilhqot’in decision in
SDUWLFXODULVVLJQLÀFDQWDVLWLVWKHÀUVWWLPHD&DQDGLDQFRXUWKDVPDGHDÀQGLQJ
RI$ERULJLQDOWLWOH²LQWKLVFDVHIRUWKH7VLOKTRW·LQ1DWLRQRQDSSUR[LPDWHO\
square kilometres of land in west-central British Columbia.
In the Tsilhqot’inGHFLVLRQWKH6&&FRQÀUPHGWKHWKUHHSDUWWHVWWRGHWHUPLQH
Aboriginal title, which considers an Aboriginal group’s occupation of the land in
question, the continuity of such occupation (when present occupation is relied on
to prove occupation) and whether such occupation could be considered exclusive.
However, the SCC declared that Aboriginal title is not absolute, meaning that project
development can still proceed on land where Aboriginal title is established as long
as one of two conditions is met. Project development can occur on Aboriginal title
lands where the provincial government has obtained the consent of the Aboriginal
group or, alternatively, government can infringe Aboriginal title for the purposes of
SURMHFWGHYHORSPHQWZKHUHLWFDQGHPRQVWUDWHWKDWWKHLQIULQJHPHQWLVMXVWLÀHG
In order to justify an infringement of Aboriginal title, government must meet three
requirements: that it has met the duty to consult and accommodate, that there is a
substantial and compelling objective/public purpose for the infringement (mining is
VSHFLÀFDOO\FLWHGE\WKH6&&DVRQHSRWHQWLDOSXUSRVH DQGWKDWWKHLQIULQJHPHQWLV
FRQVLVWHQWZLWKJRYHUQPHQW·VÀGXFLDU\GXW\WR$ERULJLQDOJURXSV
In the Grassy Narrows First NationGHFLVLRQWKH6&&FRQÀUPHGWKDWWKHSURYLQFHV
can take up treaty lands (where treaties provide such rights) for provincially
regulated purposes such as mining and forestry. The provinces do not require
federal approval to do so. In order to take up treaty lands, the province must
however consult Aboriginal groups about potential impacts to the exercise of treaty
ULJKWV7KH6&&DOVRFRQÀUPHGWKDWSURYLQFLDOJRYHUQPHQWVFDQLQIULQJHWUHDW\
ULJKWVZKHUHVXFKLQIULQJHPHQWVFDQEHMXVWLÀHGDFFRUGLQJWRWKHVDPHWKUHHSDUW
MXVWLÀFDWLRQDQDO\VLVGHVFULEHGDERYHZLWKUHVSHFWWRWKHTsilhqot’in decision.
The Tsilhqot’in and Grassy Narrows decisions make clear that provincial law and
the provincial government’s ability to make new laws still apply to Aboriginal title or
treaty lands, subject to constitutional limits.

In the summer
of 2014, the
Supreme Court
of Canada issued
two unanimous
rulings that have
implications for
resource industries
in Canada.
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5.0 REGULATION OF
MINERAL EXPLORATION
ACTIVITIES IN BC
The Province of BC has jurisdiction over the regulation of the mineral exploration
and mining industry. Exploration and mining activities in BC are regulated primarily
by the Mineral Tenure Act5 (MTA), the Coal Act and the Mines Act7. There are also
a number of important areas over which the federal government exercises its
jurisdiction. In fact, there are a multitude of provincial and federal environmental
laws and regulations that apply to the mineral exploration and mining processes in
BC. Many of the most relevant laws and regulations are listed in GUIDE 1.
The MTA is the primary statute that authorizes the exploration for minerals and the
UHJLVWUDWLRQRIPLQHUDOWLWOHVLQ%&WRWKRVHKROGLQJDYDOLG)UHH0LQHU&HUWLÀFDWH. It
also provides the legal and policy framework for the administration of Crown-owned
mineral resources, including the acquisition of mineral titles through an on-line
system known as Mineral Titles Online (MTO). Under the MTA, mineral claims
provide the right to explore and develop subsurface mineral resources. Coal and
placer rights are separate and distinct from mineral rights and are administered
XQGHUVSHFLÀFWHQXUHV\VWHPV
A mineral claim may be registered in areas of BC approved by the government.
Parks or other protected areas, Indian Reserves, heritage conservancies and certain
RWKHUODQGFODVVLÀFDWLRQVDUHFORVHGWRPLQHUDOFODLPUHJLVWUDWLRQWKHVHFORVHG
DUHDVUHSUHVHQWDSSUR[LPDWHO\RIWKH3URYLQFHRI%&2QFHDPLQHUDOFODLPLV
registered, the holder is subject to a number of restrictions, including land use and
wildlife planning requirements, land under cultivation, and other regional or more
VSHFLÀFODQGXVHSODQV
The acquisition of a mineral claim is separate from the right to carry out exploration
development or mining work. The Ministry of Energy and Mines (MEM) is responsible
for approving and regulating mineral exploration activities and mines in BC in
accordance with the Mines Act and accompanying Health, Safety and Reclamation
Code for Mines in British Columbia (the HSRC)9.

5

56%&F



6%&F

7

56%&F

$SHUVRQRYHUWKHDJHRIFRUSRUDWLRQRUSDUWQHUVKLSZKRLVWKHKROGHURIDYDOLGIUHHPLQHU·VFHUWLÀFDWH
can enter on all lands of the Crown, or other lands on which the right to so enter is reserved, and prospect for
minerals, locate claims and mine.
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The Mines Act regulates the exploration, development and production of minerals
and requires that a permit be obtained when the land is to be disturbed for
exploration or mining by any mechanized means or through the use of explosives. A
permit is not required for prospecting or non-mechanized activities. Where required,
a permit is obtained by submitting a Notice of Work and Reclamation Program
application (NoW application) to the Health Safety and Permitting Branch through
FrontCounterBC’s online e-application system10.
Government must consult Aboriginal communities before activities subject to a NoW
permit can take place, which is managed through its “referrals” process. Under this
SURFHVVWKH1R:DSSOLFDWLRQLVUHIHUUHGWRLGHQWLÀHG$ERULJLQDOFRPPXQLWLHVDQG
applicable government ministries for consultation and input. This consultation and
input is considered by MEM when deciding whether to issue a permit pursuant to a
NoW application.
0(0RIIHUVWKHRSWLRQWRDSSO\IRUDPXOWL\HDUDUHDEDVHG 0<$% SHUPLWDOVRÀOHG
through FrontCounterBC’s online e-application system, which authorizes exploration
DFWLYLWLHVIRUXSWRÀYH\HDUVZLWKLQWKHLGHQWLÀHGDFWLYLW\DUHD V XQGHUODLQE\PLQHUDO
WLWOH7KH0<$%SHUPLWDOORZVJUHDWHUÁH[LELOLW\WRH[HFXWHH[SORUDWLRQSURJUDPVRYHU
DQHQWLUHDUHDDQGWKURXJKWKHOLIHF\FOHRIDQDXWKRUL]DWLRQDVÀHOGUHVXOWVDQG
PDUNHWFRQGLWLRQVGLFWDWH,QDGGLWLRQLWUHGXFHVWKHVLJQLÀFDQWQXPEHURIUHIHUUDOV
sent to potentially-affected Aboriginal communities, which eases the burden on
Aboriginal communities’ referral staff. It also provides Aboriginal communities with
information on a proposed work program with a broader scope. It may enable a
more meaningful discussion regarding possible impacts and, where necessary,
development of more comprehensive mitigation measures or strategies over the
term of the MYAB.
The HSRC describes the health and safety regulations for exploration and mining,
including requirements for reclamation plans and security deposits to ensure
reclamation costs are adequately funded by the explorer. The HSRC provides
0(0ZLWKVLJQLÀFDQWWRROVIRUHQIRUFLQJWKHREOLJDWLRQVRIH[SORUHUVLQUHVSHFWRI
exploration and mining activities.
The Handbook for Mineral and Coal Exploration in British Columbia11 has been
developed as a joint effort of MEM, the Ministry of Environment, AME BC and the
Mining Association of British Columbia. Its purpose is to assist the BC mineral and
coal exploration sectors to plan and implement their exploration activities with
due regard for worker health and safety and environmental protection. Additional
guidance can be found in AME BC’s Safety Guidelines for Mineral Exploration
in Western Canada, a comprehensive source for safety information for mineral
exploration12.
Further information on the regulatory regime for mineral exploration in BC can be
acquired from the MEM website.
www.empr.gov.bc.ca/Mining/Permitting-Reclamation/Pages/NoticeofWorkApplications.aspx
www.empr.gov.bc.ca/Mining/Exploration/Pages/Handbook.aspx
12
www.amebc.ca/policy/health-safety

www.gov.bc.ca/ener
10

11
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6.0 ABORIGINAL
ENGAGEMENT DURING
THE EXPLORATION
PROCESS
Legal guidance on consultation, capacity of communities and explorers to engage,
and the practices used are evolving. Furthermore, each community and exploration
project is different. This section provides some guidance on when an explorer could
initiate engagement related to the exploration process and current requirements for
permitting.
There is no single formula for carrying out Aboriginal consultation and engagement.
What is required will depend on the types of potential impacts that the exploration
activities may have on the land or the carrying out of traditional activities as well
as the types of Aboriginal rights and interests asserted by Aboriginal communities.
Explorers should not be discouraged by the apparent complexity of this process.
Consultation and engagement are about sharing information, listening to and
respecting concerns raised, and looking for ways to address those concerns in a
manner that is reasonable and commensurate with the nature, scope and duration
of the exploration activities being carried out.
Aboriginal communities may expect engagement to occur earlier in the mineral
exploration process, or at a more substantial level, than the government may
consider necessary. It is often left to the explorer to try and navigate these varying
H[SHFWDWLRQVDQGWRUHJXODUO\VHHNFODULÀFDWLRQIURPWKHJRYHUQPHQW
Consultation and engagement does not necessarily mean reaching agreement. The
VSHFLÀFJRDORIFRQVXOWDWLRQDQGHQJDJHPHQWLVIRUWKH&URZQWRPDNHLQIRUPHG
decisions that balance Aboriginal rights and title with broader social interests.
Consultation and engagement activities provide forums for discussion that can
LQFUHDVHXQGHUVWDQGLQJDQGEXLOGZRUNLQJUHODWLRQVKLSVWRWKHPXWXDOEHQHÀWRIWKH
community and the explorer.
The Province has published a “Guide to Involving Proponents When Consulting First
Nations”, dated March 2011 which may be found on the BC government website.
Explorers should look for any updates to this or other provincial government
consultation policies to ensure that they are using the most recent policy guidelines.



www.gov.bc.ca/arr/consultation/down/guide_to_involving_proponents_2011.pdf
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6.1 The Appropriate Scope of Aboriginal
Engagement
Best practices suggest that explorers should engage “early and often”, but what
does this mean? Not all mineral exploration activities require, or even allow for,
H[WHQVLYHHDUO\HQJDJHPHQWLQUHDOLW\ERWKH[SORUHUVDQG$ERULJLQDOFRPPXQLWLHV
have limited time and resources. Ultimately, what is reasonable in the circumstances
will depend on a number of factors, including:

•

WKHDFWLYLWLHVEHLQJSURSRVHGE\WKHH[SORUHUDQGWKHORFDWLRQRIWKRVHDFWLYLWLHV

•

the potentiaOLPSDFWRQDQ\DVVHUWHGULJKWV

•

the permits or approvals for which the explorer must apply and the timing of
WKRVHDSSOLFDWLRQV

•

the resourFHVÀQDQFLDORURWKHUZLVH$ERULJLQDOFRPPXQLWLHVDQGH[SORUHUKDYH
WRGHGLFDWHWRHQJDJHPHQWDQG

•

the timing constraints, if any, that may limit, prevent or delay engagement
between the explorer and Aboriginal communities prior to exploration activities
being undertaken (for example, extra understanding and consideration may be
QHHGHGWRDFFRPPRGDWHKXQWLQJÀVKLQJRURWKHUDFWLYLWLHVZKLFKPD\GHOD\WKH
proposed engagement with an Aboriginal community).

These factors will be unique to each explorer, Aboriginal community and the
particular activity. It is therefore important for explorers to develop their own
roadmap for engaging with Aboriginal communities based on their particular set of
FLUFXPVWDQFHV7KHÀUVWSDUWRIWKLVVHFWLRQGHDOVZLWKWKHOHJDOGXW\WRFRQVXOWDQG
the balance of this section provides an overview of the potential opportunities and
recommended practices for Aboriginal engagement depending on the nature, scope
and duration of the exploration activities being carried out.

6.2 Aboriginal Engagement and the
Legal Duty to Consult
The Crown’s duty to consult is triggered by government decisions that might have
an impact on Aboriginal rights and title. As discussed in section 5, the approval of
DZRUNSURJUDPSURSRVHGE\DQH[SORUHULQD1R:DSSOLFDWLRQLVW\SLFDOO\WKHÀUVW
decision government will make with respect to an exploration project. As a result, the
ÀUVWSRLQWDWZKLFKWKHOHJDOGXW\WRFRQVXOWLVFXUUHQWO\WULJJHUHGXSRQVXEPLVVLRQRI
the NoW application.

...engagement
with Aboriginal
communities is
about sharing
information,
listening to
and respecting
concerns raised,
and looking for
ways to address
those concerns in
a manner that is
reasonable and
commensurate
with the nature,
scope and duration
of the exploration
activities being
carried out.
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Generally, the government does not formally delegate procedural aspects of
FRQVXOWDWLRQWRH[SORUHUVKRZHYHUH[SORUHUVPD\EHHQFRXUDJHGE\JRYHUQPHQW
to contribute to the consultation process by engaging with potentially affected
Aboriginal communities and providing information about any engagement between
the explorer and Aboriginal communities to government. Explorers’ engagement
efforts will assist government in satisfying its legal consultation obligations as part
of the NoW process and therefore it is very important for explorers to plan for and
create a comprehensive record of engagement to help government’s decisionmaking process and to address issues should disputes arise in the future. A record
of consultation should document all engagement, matters discussed, questions
asked, answers provided, concerns raised and mitigation strategies agreed to or
undertaken. This information may be used by government to assist it in determining
what it is required to do prior to making a decision about whether to approve a
1R:DSSOLFDWLRQ,QFDVHVZKHUHWKHUHKDVQRWEHHQVXIÀFLHQWHQJDJHPHQWZLWK
Aboriginal communities, government will need to carry out the engagement which
PD\UHVXOWLQVLJQLÀFDQWGHOD\,QWKHFDVHZKHUH$ERULJLQDOFRPPXQLWLHVGRQRW
respond to engagement attempted by the explorer, the explorer’s best attempts to
HQJDJHPD\EHFRQVLGHUHGVXIÀFLHQWE\JRYHUQPHQWVXEMHFWWRJRYHUQPHQW·VRZQ
attempts at engagement and consultation.
Even though the explorer may not have been formally delegated an obligation to
consult with Aboriginal communities, in practice explorers are strongly encouraged
to engage with Aboriginal communities prior to and as part of submitting a NoW
application or obtaining other permits for their mineral exploration activities.
Increasingly, explorers are encouraged by both government and Aboriginal
communities to engage at an earlier stage and on an ongoing basis with the
goal of identifying and addressing concerns and developing a respectful working
relationship. Developing such a relationship with Aboriginal communities through
early engagement can be very valuable, particularly if an explorer moves into more
advanced exploration activities and, potentially, project development. As noted
above, time delays during the permitting process may be reduced or avoided if the
explorer has already worked with the relevant Aboriginal communities to build a
productive relationship and to identify and address concerns wherever possible.
In some cases, Aboriginal communities may state that a meeting is not consultation.
What this often means is that while the Aboriginal community is agreeing to engage
with the explorer, the expectation (and in fact legal obligation) is for consultation
with the Crown to still occur. It is generally recommended that explorers remain
neutral, as it is primarily an issue between the government and the Aboriginal
community. Explorers should make it clear that while the position of the Aboriginal
community is respected, the explorer may be required to report on its engagement
activities to the government. See GUIDE 5 for more information about this and other
common issues that arise during the consultation and engagement process.
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6.3 Engagement at Different Levels of
Exploration Activity
See GUIDE 5 for illustrative examples of some of the most common concerns related
to mineral exploration activities expressed by Aboriginal communities, along with
possible solutions to address those concerns.

6.3.1 Prospecting
Prospecting for mineral occurrences can be undertaken by a person on any land in
BC that is open for mineral exploration. Prospecting activities may occur at any time,
including both before and after acquiring mineral title. Prospecting includes looking
IRUVLJQVRIPLQHUDOL]DWLRQDQGPD\LQYROYHDQ\RIWKHIROORZLQJDFWLYLWLHVPDSSLQJ
FROOHFWLQJZDWHUURFNVRLOWLOODQGVWUHDPVHGLPHQWVDPSOHVELRJHRFKHPLVWU\
VDPSOLQJDQGXVLQJKHOLFRSWHUVDORQJZLWKRWKHUPRGHVRIWUDQVSRUWDWLRQ
Prospecting activities are typically considered by the mineral exploration industry
and regulators to be minimal impact and temporary. There are no government
decisions or approvals required in order to carry out these low impact activities,
and therefore, government does not generally carry out consultation with Aboriginal
communities at this stage. Aboriginal communities do not always agree that
consultation is unnecessary, and may voice concerns about perceived or real
impacts on their rights and title as a result of prospecting activities. Early and ongoing engagement and relationship building is important in order to identify and
address such concerns in a reasonable manner.
Prospectors should be mindful of the potential for disturbing archaeological,
DQFHVWUDORUFXOWXUDOO\VLJQLÀFDQWVLWHVRULQWHUIHULQJZLWKWUDGLWLRQDODFWLYLWLHVVXFK
DVKXQWLQJÀVKLQJDQGJDWKHULQJ'HSHQGLQJRQWKHQDWXUHVFRSHDQGGXUDWLRQ
of the prospecting activities and the proximity to local communities, prospectors
may wish to introduce themselves to local Aboriginal communities to let them
know about the prospecting activities being undertaken in the area and to begin to
develop a working relationship.

6.3.2 Mineral title acquisition
The acquisition of mineral title in BC occurs through Mineral Titles Online (MTO),
an online registration system. The acquisition of mineral title itself does not result
LQDQ\SK\VLFDOLPSDFWVWRWKHODQGRUDQ\GHFLVLRQRUDSSURYDOIURPJRYHUQPHQW
WKHUHIRUHWKHJRYHUQPHQWGRHVQRWFRQVXOWZLWKUHJDUGWRVSHFLÀFWLWOHDFTXLVLWLRQV
Nevertheless, some explorers may view the acquisition of mineral title as an
appropriate time to initiate engagement with Aboriginal communities by introducing
themselves and beginning to develop a working relationship.

Mineral exploration
activities can be
broadly categorized
based on how they
are regulated in
BC. The activities
include:
•

Prospecting

•

Mineral title
acquisition
Non-mechanized
exploration

•

•

Mechanized
exploration
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As engagement can be a lengthy process, an explorer that has immediate plans
after acquiring title to undertake non-mechanized exploration activities or to submit
a NoW application should consider early engagement with Aboriginal communities.
In addition, as the acquisition of mineral title may become known to the Aboriginal
community (whether through a news release issued by the explorer or by the
Aboriginal community accessing the MTO), in the interest of building understanding,
an explorer may wish to introduce itself and its plans subject to legal disclosure
constraints, to an Aboriginal community.

6.3.3 Non-mechanized exploration
Under the Mines Act, non-mechanized exploration activities do not require a NoW
application or permit. Non-mechanized exploration activities may involve many of the
same activities undertaken during prospecting, such as geological mapping, water,
silt, soil and rock sampling, but may also include air and land geophysical surveys
and construction of small camps. As with prospecting, these activities are typically
considered by the regulators and the mineral exploration industry to create minimal
and temporary impacts on the land, although Aboriginal communities do not always
agree.
When out on the land, explorers should be mindful of the potential for disturbing
DUFKDHRORJLFDODQFHVWUDORUFXOWXUDOO\VLJQLÀFDQWVLWHVRULQWHUIHULQJZLWKWUDGLWLRQDO
DFWLYLWLHVVXFKDVKXQWLQJÀVKLQJDQGJDWKHULQJ'HSHQGLQJRQWKHVFRSHDQG
duration of the non-mechanized exploration activities and the proximity to local
communities, explorers may wish to consider:

•

providing a letter to local Aboriginal communities describing the scope of the
non-mechanized exploration activities (and to introduce themselves if they have
QRWGRQHVRSUHYLRXVO\ DQG

•

offering to meet with local Aboriginal communities to discuss any concerns they
may have with the non-mechanized exploration activities and the means to
UHGXFHDQ\SRWHQWLDOLPSDFWVRQLGHQWLÀHG$ERULJLQDOLQWHUHVWV

6.3.4 Mechanized exploration
Mechanized exploration activities require that explorers submit a NoW application
in order to obtain a permit under the Mines Act. The potential scope of mechanized
H[SORUDWLRQLVYHU\EURDGLWFRYHUVERWKHDUO\DQGDGYDQFHGVWDJHH[SORUDWLRQ
and includes line brushing and cutting, trail enhancement and construction, road
construction, drilling, airstrip enhancement and construction, constructing camps
IRUPRUHWKDQÀYHSHUVRQVWUHQFKLQJEODVWLQJEXONVDPSOLQJDQGXQGHUJURXQG
exploration. Given the different scope and scale of these activities, the potential for
LPSDFWRQ$ERULJLQDOFRPPXQLWLHVYDULHVVLJQLÀFDQWO\
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6.4 Recommended Practices for Aboriginal
Engagement on NOW Applications
The recommended practice for early and meaningful engagement on a NoW
application begins with a letter from the explorer to the relevant Aboriginal
communities notifying them of the NoW application and outlining the details of
the proposed work program (for information on identifying the relevant groups, see
section 7). The letter should be sent prior to the submission of the NoW application
in order to provide an opportunity to identify and address any concerns of the
Aboriginal community in advance of submission, although this may not be practical
in all circumstances. The explorer should also consider including in the letter (to the
extent not previously provided):

•

an introduction to the explorer and the project, including the commodity for
ZKLFKH[SORUDWLRQLVEHLQJXQGHUWDNHQ

•

if the explorer is a company, the name of the company’s key contact(s) for the
SURMHFW

•

the proposeGGDWHDQGGXUDWLRQRIZRUNSURJUDP

•

WKHJHQHUDOORFDWLRQRIH[SORUDWLRQDUHD LQFOXGLQJDPDS 

•

WKHSURSRVHGPRGHRIDFFHVVWRWKHH[SORUDWLRQDUHDDQG

•

the number of personnel involved in the work program.

The letter may close with a request to meet in person and an offer to review the NoW
application, if appropriate, or to share information about the proposed program by
other means.
All key engagement letters sent to an Aboriginal community, including copies to
other Aboriginal communities (bands, tribal councils), should be retained and added
to your consultation record and made available to the MEM and other relevant
JRYHUQPHQWRIÀFHVDVUHTXLUHG
([SORUHUVPD\FKRRVHWRVSHFLÀFDOO\DVN$ERULJLQDOFRPPXQLWLHVWRLGHQWLI\WKH
appropriate representatives with whom they should engage. Communities in closest
proximity to an exploration work area may receive letters with an offer to meet, while
more distant communities or groups may be encouraged to call the explorer if they
wish to meet. There are various steps the explorer can take to narrow the bands/
groups with whom it will engage. These approaches can be discussed with MEM
and with the Ministry of Forests, Lands and Natural Resource Operations (FLNRO)
RIÀFLDOVSULRUWRVHQGLQJOHWWHUV
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If warranted by the proposed scope of the work program, explorers may offer
to share information about the program with the Aboriginal community prior to
submission of a NoW application to MEM. This approach would demonstrate the
explorer’s commitment to transparency and relationship building, and provide an
opportunity for the Aboriginal community to identify any concerns, perceived or
real impacts, or effects that they believe could occur as a result of the proposed
exploration activities. Working collaboratively, the explorer and Aboriginal community
may be able to identify measures to address the concerns raised, which could then
be included in the NoW application, potentially expediting review and approval by
MEM.
$ERULJLQDOFRPPXQLWLHVPD\UHVSRQGWRQRWLÀFDWLRQOHWWHUVIURPH[SORUHUVZLWK
a request to negotiate an exploration stage agreement or similar early stage
agreement as part of an engagement process. While there is no legal obligation for
explorers to enter into an agreement with Aboriginal communities, exploration stage
DJUHHPHQWVFDQEHEHQHÀFLDOWRERWKSDUWLHVIRUDQXPEHURIUHDVRQVLQFOXGLQJWKH
creation of communication and information-sharing protocols. Exploration stage
agreements may also demonstrate the efforts the explorer has taken to engage an
Aboriginal community and provide a framework for the parties to develop a mutually
respectful working relationship. For more information and guidance on exploration
VWDJHDJUHHPHQWVSOHDVHUHIHUWRVHFWLRQ
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7.0 RECOMMENDED
PRACTICES AND
SUGGESTIONS FOR
CARRYING OUT
EFFECTIVE ABORIGINAL
ENGAGEMENT
This section is intended to provide explorers with practical advice and principled
guidance on how to conduct Aboriginal engagement at appropriate stages and
scope of exploration work. It does not address consultation with stakeholders such
as local non-Aboriginal communities, landowners, municipal governments, or other
local interests.
It is advisable that explorers create an Aboriginal engagement plan or strategy to
help guide their activities and this plan should be revisited and updated from time
to time as the engagement process advances. For example, a plan for engaging
ZLWK)LUVW1DWLRQVPLJKWLQFOXGHDFWLYLWLHVVXFKDVPHHWLQJVZLWK&KLHIDQG&RXQFLO
PHHWLQJVZLWKFRPPXQLWLHVPHHWLQJVZLWKHOGHUVHOGHUFRPPLWWHHVRULQGLYLGXDOV
WRXUVRIWKHH[SORUDWLRQVLWHFRPPXQLW\RSHQKRXVHVKLULQJRIFRPPXQLW\OLDLVRQ
RIÀFHUVDQGVKDULQJLQIRUPDWLRQWKURXJKDZHEVLWHRUSXEOLVKHGLQIRUPDWLRQ

7.1 Building Positive and Effective
Relationships
Relationships are built both inside and outside meetings. An explorer may be able
to work with a community contact to understand the structure and protocols of
the particular community with which it is engaging. An explorer should take the
time in the early stages to get to know individuals from the Aboriginal community
by sharing personal stories prior to discussing technical information about the
exploration activities or program. Attendance at community events like hockey
games, fundraisers, or public cultural gatherings show support and the willingness
of the explorer to get to know the Aboriginal community and add to the building of
relationships outside of formal meetings.

The principles and
strategies in this
section will help
you to build your
engagement plan.
In addition to the
guidance provided
below, see GUIDE
5 for frequently
asked questions
and answers about
the consultation
and engagement
process.
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Positive, enduring
relationships are
built on mutual
understanding,
trust and respect.
It is important
that an explorer
take the time to
listen and to show
respect. Meaningful
dialogue builds
trust, and trust
is essential to a
positive working
relationship
that will provide
EHQHÀWVWKURXJKRXW
exploration and
beyond.

7.2 Considering Engagement as a
Continuous Process
Engagement throughout the exploration process is essential to building and
maintaining trust, and growing successful relationships with Aboriginal communities.
It is recommended that explorers continue to provide updates as exploration
DFWLYLWLHVSURJUHVVRYHUWLPH,QDGGLWLRQWRJHRORJLFDOÀQGLQJVDQGWRVKRZKRZWKH
explorer is living up to its commitments, updates can include reports on activities
such as environmental performance, hiring and contracting.

7.3 Identifying Potentially Affected
Aboriginal Communities
When acquiring new mineral title, explorers will receive information from MTO on
the Aboriginal communities whose traditional territory overlaps with the newly
acquired mineral title. If not acquiring new title from MTO, it is possible to identify
the Aboriginal communities whose traditional territory overlaps with the mineral title
through the Consultative Areas Database (CAD) maintained by the BC government
on the GeoBC website15.
There is a risk that companies will either cast the net too narrow or too wide when
LGHQWLI\LQJ$ERULJLQDOFRPPXQLWLHVZLWKZKLFKWKH\VKRXOGHQJDJHHDFKRIWKHVH
results has associated risks and costs. There are ways to help mitigate these risks.
3ULRUWRLQLWLDWLQJFRQWDFWZLWKWKH$ERULJLQDOFRPPXQLWLHVLGHQWLÀHGWKURXJK072
RUWKH&$'LWLVKLJKO\UHFRPPHQGHGWKDWWKHH[SORUHUFRQWDFWWKHORFDO0(0RIÀFH
DQG)/152WRFRQÀUPWKHOLVWRILGHQWLÀHG$ERULJLQDOFRPPXQLWLHVDQGWRDVNIRU
advice regarding which Aboriginal communities should be engaged.
It is also useful for the explorer to contact other industry sources such as forestry
companies who may be operating in the area to assist it in identifying the Aboriginal
communities. Some companies may choose to undertake an independent strength
of claim assessment, which is in part based on ethno-historical research. Although
not a requirement and potentially more costly, a strength of claim assessment can
create longer-term value if the property advances to later stages of development.

15

www.geobc.gov.bc.ca
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7.4 %XLOGLQJ&RPPXQLW\DQG$UHD3URÀOHV
It can be useful IRUDQH[SORUHUWRGHYHORSDSUHOLPLQDU\FRPPXQLW\DQGDUHDSURÀOH
prior to initiating engagement. In doing so, explorers may undertake research on
each Aboriginal community in question to better understand their land, business,
cultural and political interests prior to initiating engagement. The depth of
information collected and the scope of that information may vary according to the
extent and scope of the proposed work in the NoW application, the local complexity,
or if a large number of Aboriginal communities are impacted by the proposed work.
7KHEDVLVIRUVXFKSURÀOHVZRXOGOLNHO\LQFOXGHFRQGXFWLQJDPHGLDVFDQUHDGLQJWKH
Aboriginal communities’ and government of BC websites, talking to local government
representatives who may have on-the-ground experience, and talking with other
exploration, mining or resource development companies that are active in the area.
This will determine whether there are any past or current issues (legal, economic,
environmental, socio-cultural, political, etc.) that may shed light on the Aboriginal
communities’ perspectives on resource developments, particularly mineral
exploration and development, and reviewing past agreements and environmental
DVVHVVPHQWSURFHVVGRFXPHQWDWLRQLQYROYLQJVSHFLÀF$ERULJLQDOFRPPXQLWLHV
Some questions to consider as part of developing a preliminary community and
DUHDSURÀOHLQFOXGH

•

What is the Aboriginal community’s experience with exploration and
development?

•

Are there other explorers conducting exploration in the area, and if so, do they
have positive relationships with the local communities?

•

What are the main concerns for the Aboriginal community?

•

What has the Aboriginal community’s prior experience of engagement with the
mineral exploration industry been like?

•

What kind of existing systems, protocols or capacity does the Aboriginal
community have regarding engagement with explorers?

•

What agreements or arrangements between government and the Aboriginal
community exist that may be relevant to the area (e.g. ECDAs, SEAs)?

•

What is the Aboriginal community’s general relationship with government?

...explorers
may undertake
research on
each Aboriginal
community in
question to better
understand their
land, business,
cultural and
political interests
prior to initiating
engagement.
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7.5 Recognizing the Importance of
Traditional and
historical knowledge Elders and Youth in Aboriginal Communities
is handed down
Among all Aboriginal communities, respect for elders, and their knowledge and
legacy is paramount. Traditional and historical knowledge is handed down through
through the
the generations by elders and this is integral to the decision-making processes
generations by
relating to resource management. Aboriginal leaders will often consult with the
elders and this
community’s elders on matters affecting the people, lands and resources.
is integral to the
Youth are also important in Aboriginal communities. On average, one half of the
decision-making
Aboriginal population in Canada is under the age of 25, and many Aboriginal
communities are investing heavily in their future generations. Many Aboriginal
processes relating
leaders will look to the potential for projects proposed by explorers to create
to resource
opportunities for youth and will be concerned with ensuring developments are
VXVWDLQDEOHDQGSURYLGHEHQHÀWVIRUIXWXUHJHQHUDWLRQV
management.
As a result, it is advisable to consider seeking forums, at appropriate stages and
scope of work, to address elders and youth. These might include addressing
established elders committees, undertaking one-on-one meetings, or staging open
KRXVHVWRZKLFKLQYLWDWLRQVDUHH[WHQGHGVSHFLÀFDOO\WRHOGHUVDQG\RXWK

7.6 Initiating Engagement
It is important to identify the appropriate contact for an Aboriginal community. For
example, the majority of First Nations prefer that explorers conducting mineral
H[SORUDWLRQFRPPXQLFDWHÀUVWZLWK&KLHIDQG&RXQFLO WKHHOHFWHGOHDGHUVKLSXQGHU
VHFWLRQRIWKH Indian Act), others may have a traditional or hereditary system
based on blood line. Métis groups will also have different leadership structures in
place. Explorers can typically obtain appropriate contact information from the local
MEM, and potentially the FLNRO, or by calling the Aboriginal community directly.
$VPHQWLRQHGLQVHFWLRQLQLWLDOFRQWDFWZLWK$ERULJLQDOFRPPXQLWLHVVKRXOGEH
in the form of a letter of introduction and should be followed up with a telephone
FDOOWRFRQÀUPWKHOHWWHUZDVUHFHLYHG2QFHLQLWLDOFRQWDFWKDVEHHQPDGHZLWK
WKHOHDGHUVKLSDFRQVXOWDWLRQRIÀFHURUDQRWKHUGHOHJDWHPD\EHLGHQWLÀHGIRU
ongoing contact and information exchange. It is advisable to get clarity about the
areas of, and limits to, authority that the delegate possesses (for example, their
ability to make decisions or recommendations and to whom they are reporting) and
WRFRQÀUPWKLVLQIRUPDWLRQLQZULWLQJ,WLVUHFRPPHQGHGWKDWWKHFRPPXQLFDWLRQ
SURWRFROV UROHVUHVSRQVLELOLWLHVDQGSURFHGXUHV EHUHDIÀUPHGDWLQLWLDOPHHWLQJV
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7.7 Understanding Overlapping or Shared
Traditional Territories
The existence of overlapping or shared traditional territories may require the explorer
to engage with more than one Aboriginal community at the same time. Aboriginal
communities who have recognized that they have historically shared traditional
territories may have protocols in place that spell out an engagement or consultation
SURFHVVLQFOXGLQJWKHPDQQHULQZKLFKDQ\EHQHÀWVIURPUHVRXUFHGHYHORSPHQWPD\
be distributed.
Navigating overlapping claims to traditional territories where the Aboriginal
communities are not in agreement about historical use can prove more challenging.
The trigger for the Crown’s duty to consult is low, and the Aboriginal communities
do not need to have proven their rights, or the exclusivity of those rights, in order
for consultation to be required. It is typically better to err on the side of being more
LQFOXVLYHDQGHTXLWDEOHLQGHWHUPLQLQJZKLFK$ERULJLQDOFRPPXQLWLHVWRHQJDJH
explorers should converse with government prior to engaging with any groups that
JRYHUQPHQWKDGQRWLGHQWLÀHGIRUFRQVXOWDWLRQ([SORUHUVVKRXOGDOVREHDZDUH
WKDWDJURXSPD\QHHGWREHFRQVXOWHGHYHQLILWKDVQRW\HWEHHQLGHQWLÀHGE\
government.
In addition to consulting the CAD and obtaining advice from the government, an
explorer should seek out the perspectives of the Aboriginal communities directly and
at an early stage, as they may have relevant information about historic or developing
claims to rights on their traditional territories. Explorers should be cautious of
accepting one party’s views or claims as absolute or exclusive, particularly if there
is evidence that others should be considered. Explorers should also avoid making
exclusive arrangements at any time in the engagement process, and in the case
of multiple claimants, should approach the matter in a transparent and respectful
manner with each Aboriginal community.

7.8 Documenting Engagement
Throughout the course of engagement with Aboriginal communities, the explorer
should clearly document all engagement and attempts at engagement in an
engagement log. Include voicemails, telephone conversations, text messages,
incoming and outgoing emails, letters, and records of meetings. The log should also
include matters discussed, questions asked, answers provided, concerns raised, any
mitigation measures employed, commitments made, and/or any adjustments made
to the program in the course of the engagement.

Aboriginal
communities who
have recognized
that they have
historically
shared traditional
territories may
have protocols in
place that spell out
an engagement
or consultation
process including
the manner in
ZKLFKDQ\EHQHÀWV
from resource
development may
be distributed.
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As noted earlier, the explorer will be expected to provide MEM, and often
Comprehensive
FLNRO, with a record of this engagement as part of the NoW application. Other
records of
government decision-makers will likely request similar information in respect of
consultation or
applications for other permits and approvals. Stakeholder engagement tracking
software is commercially available and can help explorers compile and organize
engagement may
the records from their engagement activities and produce reports for government.
help the government Comprehensive records of consultation or engagement may help the government
meet its duty to consult and lead to more timely, defensible and favourable permit
meet its duty to
approvals. These records will also be helpful for the explorer in tracking and
consult and lead
responding to concerns raised by Aboriginal communities.
to more timely,
defensible and
7.9 Providing Information in Meaningful and
favourable permit
Understandable Formats
approvals. These
Make sure that any information provided is in an understandable and manageable
records will also
format. One-hundred-page geological reports may be useful for the regulatory
process, but will likely not be well-received by an Aboriginal community. Explorers
be helpful for the
should be willing to offer project plans in an easily accessible format for community
explorer in tracking engagement. Avoid using jargon and include pictures of actual examples where
SRVVLEOH3DWLHQFHLVUHTXLUHGPXOWLSOHYLVLWVSUHVHQWDWLRQVDQGGLVFXVVLRQVZLOO
and responding to
likely be necessary to describe exploration activities.
concerns raised
by Aboriginal
7.10 Respecting Existing Aboriginal and Treaty
communities.

Rights

It is important to remember that the trigger for consultation is the potential to
impact an asserted Aboriginal or treaty right, not just proven Aboriginal or treaty
rights. It is also important to remember that there may be more than one Aboriginal
community with asserted rights, and their interests may be overlapping. While
H[SORUHUVDUHQRWLQDSRVLWLRQWRFRQÀUPRUGHQ\WKHH[LVWHQFHRI$ERULJLQDOULJKWV
explorers should at all times be respectful of the rights and interests asserted by
Aboriginal communities.
Explorers should also be respectful of the assertion of potential impacts from
their proposed activities - cultural, spiritual, and social impacts on the Aboriginal
community are not always obvious to the explorer.
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7.11 Understanding Intercultural Differences
and Communication
Successful engagement should be culturally appropriate. Just like in many other
parts of Canada and the world, keep in mind that Aboriginal communities within BC
are geographically, historically, culturally and linguistically diverse. Nonetheless, it
is possible to develop an understanding of the broad cultural differences between
Aboriginal and non-Aboriginal communities, and incorporate that understanding into
your approach and style. Although not exhaustive, the following list includes some
tips for engagement:

•

Thank the Aboriginal community hosts for the invitation into their traditional
territory to conduct the meeting.

•

Approach issues from the perspective of developing a mutually agreeable result.

•

Be prepared for everyone in the room to take turns speaking in a meeting in a
“roundtable” format.

•

Be prepared to be told a story in response to a direct question. Aboriginal
peoples often prefer not to give direct advice or interfere with others unless the
community is at risk. The story may contain the answers sought by the explorer,
but will generally allow a listener to reach his/her own conclusions.

•

Be prepared to take the time to arrive at a common understanding of the
concerns and where possible a consensus based approach to decision-making.

•

Understand that Aboriginal cultures have oral rather than written traditions and
that verbal agreements are as binding as a written agreement. Nonetheless,
a good practice is to record verbal agreements in writing to avoid different
understandings in the future.

•

Understand that English is not the only language in many Aboriginal
communities and that the traditional language may still be spoken, particularly
E\HOGHUV:KLOH$ERULJLQDOOHDGHUVDQGFRPPXQLW\PHPEHUVDUHJHQHUDOO\ÁXHQW
in English, there may be a preference for speaking in the traditional language.
Where practical, explorers should inquire whether translation services would be
appropriate and valuable when organizing a meeting, and if they are available
in the community. If so, it is advisable to meet with the translator in advance to
review any presentation materials. This will allow the translator an opportunity
to think about how best to translate the messages, meanings and technical
information. An explorer may also work with a translator to develop cues to help
guide the pace of presentations and answer questions raised.

•

Be respectful of timing when planning a meeting. Aboriginal cultures
PD\SUDFWLFHKXQWLQJÀVKLQJDQGJDWKHULQJ7KHVHVHDVRQDOFXOWXUDODQG
subsistence activities may affect availability for meetings even at the leadership
level.

...Aboriginal
communities
within BC are
geographically,
historically,
culturally and
linguistically
diverse.
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•

%HDZDUHRIVLJQLÀFDQWHYHQWVWKDWFDQDIIHFWWKHDELOLW\WRKROGDPHHWLQJVXFK
as a death or a cultural event in the community.

•

%HÁH[LEOH$QH[SORUHUVKRXOGFRQÀUPWKDWDSODQQHGPHHWLQJLVVWLOORQEHIRUH
ÀQDOL]LQJWUDYHODUUDQJHPHQWVRUXQGHUWDNLQJWUDYHODVFXOWXUDODFWLYLWLHVRUD
VLJQLÀFDQWFRPPXQLW\HYHQWRUFULVLVPD\WDNHSUHFHGHQFHRYHUDSUHSODQQHG
meeting.

•

Ask how best to format the meeting and avoid making assumptions as to style
or structure. For example, some communities may want a meeting with Chief
and Council, others may want an open-house style community meeting.

•

Understand the difference between a Hereditary Chief and a Band Chief, and
learn whether the Aboriginal community has one, the other or both. If both, the
explorer should be prepared to meet with each Chief separately.

•

Dress apSURSULDWHO\WRUHÁHFWWKHIDFWWKDWEDQGRIÀFHVWHQGWRKDYHPRUH
FDVXDOGUHVVFRGHVWKDQWKRVHRIPDQ\FRUSRUDWHRIÀFHV

•

Be patient. A listener should wait until he or she is sure that the person
VSHDNLQJKDVÀQLVKHGFRPSOHWHO\EHIRUHUHVSRQGLQJ:KLOHHQHUJHWLFGHEDWHLV
an appropriate meeting format in many corporate boardrooms, it is considered
rude in many Aboriginal cultures.

•

Be prepared to answer questions about the explorer’s company and plans,
and note that these questions may require more information than the explorer
considers relevant. If this is the case, an explorer should look for opportunities
WRPDNHPRGLÀFDWLRQVWRLWVDSSURDFKEDVHGRQWKHFRQFHUQVH[SUHVVHGE\WKH
Aboriginal community.

•

Clearly communicate the explorer’s company values and approaches regarding
protecting the environment, community health and worker safety, and
FRQGXFWLQJRSHUDWLRQVLQDPDQQHUWKDWEHQHÀWVORFDOSHRSOHDQGFRPPXQLWLHV

•

Pay attention to body language and take cues from others attending the
meeting. For example, prolonged direct eye contact is sometimes perceived
as aggressive, and handshaking may be seen as a form of respect in some
FRPPXQLWLHVZKLOHQRWLQRWKHUV

•

Avoid pejorative terms such as “Indians” or “Natives”. First Nations, Aboriginal
communities or Aboriginal peoples are generally considered to be respectful
terms. Similarly, an explorer should avoid use of potentially offensive
colloquialisms, such as “pow wow” when used to refer to a meeting rather than
a cultural gathering.

•

Take meeting minutes. It is good practice to appoint someone to take minutes
and to have the participants review and approve the minutes after the meeting
VRWKDWDOOSDUWLHVDUHDZDUHRIDQGDJUHHWRWKHRIÀFLDOUHFRUGRIWKHPHHWLQJ

•

Record all agreements, commitments made, and action items.

•

Have a sense of humour. Teasing and humour is a form of welcoming and can
be a signal of acceptance.
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•

Remember that community meetings are just that. Meetings are open to the
entire community and whole families generally attend. An explorer should
keep this in mind while organizing meetings, and consider hiring some of the
older children in the community to set up a corner in the back of the room with
activities for younger children (colouring books, crafts, games).

•

Understand that elders may be asked to open and close meetings with a prayer
in recognition of the spiritual importance of the topics being discussed. This
prayer is usually given in the language of the community and can be lengthy. Be
respectful.

7.12 Clarifying Expectations Regarding
Engagement
Aboriginal communities often have different expectations and protocols for engaging
and working with explorers. Some Aboriginal communities have developed their
own consultation/engagement policies, bylaws, or templates based on internal
FRQVXOWDWLRQZLWKWKHLURZQPHPEHUVKLSWKDWUHÁHFWWKHLUYDOXHVDQGH[SHFWDWLRQV
While this can be an excellent starting point for identifying and exploring
expectations of both the community and the explorer, explorers should take care to
understand any protocols or policies before agreeing to adopt them, particularly if
they are not consistent with the legal obligations of consultation.
An explorer might consider negotiating an agreement or protocol with an Aboriginal
community in order to establish mutual expectations and understandings about
the engagement process. For more information on agreements with Aboriginal
FRPPXQLWLHVVHHVHFWLRQ

7.13 Considering Capacity Funding
While not a legal requirement, Aboriginal communities and government often
expect explorers to provide funding (often referred to as “capacity funding”) to
Aboriginal communities to reasonably assist them with their costs. Capacity funding
or provision of funds, for example to help Aboriginal representatives travel to and
SDUWLFLSDWHLQPHHWLQJVVKRXOGEHGHÀQHGDQGDJUHHGXSRQLQZULWLQJDKHDGRI
time. This can be done through a formal agreement or by company policy. Many
prospectors and explorers cannot afford to offer capacity funding and should not
generally be expected to pay for capacity building. However, if explorers offer to
provide capacity funding to Aboriginal communities, such funding should generally
be commensurate with the stage and level of activity of an exploration program and
be clearly linked to developing capacity in the Aboriginal community. See further
GLVFXVVLRQRIWKLVLVVXHLQVHFWLRQ

Some Aboriginal
communities have
developed their
own consultation/
engagement
policies, bylaws,
or templates
based on internal
consultation
with their own
membership that
UHÁHFWWKHLUYDOXHV
and expectations.

32

7.14 Avoiding or Mitigating Potential Impacts
While early stage exploration activities are often considered by the industry and
regulators to have only minimal or temporary impacts, Aboriginal communities may
FRQVLGHUDQ\LPSDFWVIURPH[SORUDWLRQDFWLYLWLHVWREHVLJQLÀFDQW&RQFHUQVW\SLFDOO\
raised by Aboriginal communities include impacts on:

•

WKHHQYLURQPHQWLQFOXGLQJYHJHWDWLRQVRLOZDWHUDLUÀVKDQGZLOGOLIH

•

sites oIFXOWXUDOVLJQLÀFDQFHLQFOXGLQJJDWKHULQJSODFHVEXULDOVSLULWXDODQG
DUFKDHRORJLFDOVLWHV

•

traditionDOFXOWXUDODQGVXEVLVWHQFHDFWLYLWLHVVXFKDVKXQWLQJÀVKLQJ
JDWKHULQJDQGWUDSSLQJDQG

•

trap linHVVSHFLÀFDUHDVZLWKLQWKHWUDGLWLRQDOWHUULWRU\ZKHUHDSDUWLFXODUIDPLO\
may have trapped for generations.

7.15 Recognizing and Respecting Culturally
and Archaeologically Important Sites
There are safeguards in the Heritage Conservation Act with respect to culturally
and archaeologically important sites and objects that may be impacted by mineral
H[SORUDWLRQDFWLYLWLHV([SORUHUVDUHDOVRUHTXLUHGWRDELGHE\FKDQFHÀQGSURFHGXUHV
in carrying out exploration activities to avoid or reduce the potential impacts on
culturally and archaeologically important sites and objects. Explorers should be
aware of and abide by these requirements.
In addition, it may be helpful to ask an Aboriginal community whether a Traditional
Use or Traditional Knowledge study (TU/TK) has been produced previously or
whether other traditional use or knowledge information exists. This information can
help guide the parties in avoiding and reducing potential impacts from exploration
activities on particular sites or activities undertaken by the Aboriginal community
VHHGLVFXVVLRQRI787.DQGRWKHUVWXGLHVLQVHFWLRQ 
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7.16 Integrating Traditional Use/Traditional
Knowledge and Other Studies
Some Aboriginal communities may ask for explorers to undertake TU/TK or other
types of studies, such as archaeological studies, wildlife studies, or water quality
studies. These are all tools that can help inform an Aboriginal community, the
government and the explorer about traditional territory, practices and knowledge
with a view to understanding the potential for project-related impacts on Aboriginal
rights and title. However, these studies are not legal requirements or pre-conditions
for obtaining an exploration permit, and are not typically associated with earlier
stages of exploration. Explorers should carefully consider the scope, cost and need
for any particular study requested by an Aboriginal community before agreeing to
undertake it.

7.17 Encouraging Collaborative Approaches to
Engagement
When engaging with more than one Aboriginal community on an exploration
program, explorers are encouraged to consider whether collaborative approaches
between the explorer and multiple Aboriginal communities may be appropriate and
achievable for undertaking any studies, developing plans and addressing concerns.
Working collaboratively, it may be possible to identify mitigation strategies that
could be implemented by the explorer to address concerns raised by the Aboriginal
FRPPXQLWLHV7KLVDSSURDFKPD\SURYLGHHIÀFLHQFLHVIRUERWKWKHH[SORUHUDQGWKH
Aboriginal communities by sharing resources and providing opportunities that may
not exist through more traditional bilateral engagement activities. Such collaborative
approaches may not always be possible.

7.18 Integrating Training, Employment and
Business Development Opportunities
There are a number of programs throughout BC that provide support for training,
employment and business opportunities in the mineral exploration and mining
industry for Aboriginal peoples. Explorers should make themselves aware of these
and other programs to prepare for meeting and discussing employment and
business opportunities with Aboriginal communities. Explorers are also encouraged
WRKLUHIURPZLWKLQWKH$ERULJLQDOFRPPXQLW\EDVHGRQTXDOLÀFDWLRQVDQGPHULW
and to procure commercially competitive supplies and services from the Aboriginal
community or Aboriginal-owned business (if available) whenever possible.
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8.0 EXPLORATION
STAGE AGREEMENTS
A written
agreement can
be an important
tool for developing
a positive
and effective
relationship
between an
explorer and
an Aboriginal
community,
provided the
agreement is
balanced and
meets the needs
of both parties.

8.1 Agreements Between Explorers and
Aboriginal Communities
Agreements at the exploration stage are typically about relationship building and
communication between an explorer and Aboriginal community. While there is
no legal requirement to conclude an agreement in order for the duty to consult to
EHVDWLVÀHGLQSUDFWLFHH[SORUHUVDUHLQFUHDVLQJO\HQWHULQJLQWRQHJRWLDWLRQVZLWK
Aboriginal communities as part of the exploration process. Explorers may enter into
these negotiations for any number of reasons, including:

• The expectations of Aboriginal communities - Aboriginal communities will often
request that an explorer enter into a written agreement in some form as part of
the consultation and engagement process. Aboriginal communities may even
KDYHWKHLURZQIRUPRIDJUHHPHQWVWKDWWKH\ZLOOSUHVHQWWRH[SORUHUV

• The expectations of government - Government decision-makers will often
request information about the types of arrangements in place between an
explorer and an Aboriginal community. Government may consider whether an
agreement has been reached, or whether efforts have been made to reach
an agreement, in making decisions on permits and approvals for exploration
DFWLYLWLHVDQG

• Enhanced certainty for mineral exploration activities - Reaching a formal
agreement on a voluntary basis may enhance the acceptance of an individual or
company and its exploration activities, and the ultimate stability and success of
the project.
It is important to note that negotiating an agreement with an Aboriginal community
is intended to enhance, not replace, the consultation and engagement activities
carried out by an explorer during the exploration process. If an explorer is unable
to reach an agreement with an Aboriginal community, the explorer is not prevented
from proceeding with a particular exploration activity, provided the appropriate
SHUPLWVDQGDSSURYDOVKDYHEHHQREWDLQHGKRZHYHULQWKLVFDVHDQH[SORUHUVKRXOG
consider the effects that proceeding without an agreement could have on its long
term relationship with the Aboriginal community. In other instances, it may be the
Aboriginal community that does not want an agreement. Whether or not a formal
agreement is in place, explorers should still endeavour to work cooperatively with an
Aboriginal community in carrying out its exploration activities in accordance with the
SULQFLSOHVRIPHDQLQJIXOHQJDJHPHQWGHVFULEHGLQVHFWLRQVDQG
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8.2 Exploration Stage Agreements
Exploration stage agreements are separate and distinct from later-stage “project”
DJUHHPHQWVVXFKDV,PSDFW%HQHÀW$JUHHPHQWV ,%$V WKDWPD\EHQHJRWLDWHGLI
an exploration project ultimately moves toward mine development. IBAs typically
LQFOXGHPXFKPRUHVLJQLÀFDQWREOLJDWLRQVRQWKHSDUWRIERWKSDUWLHVWKDQZKDW
would be appropriate at the exploration stage. For example, an IBA may contain an
RIIHUE\WKHH[SORUHUWRSURYLGHÀQDQFLDOEHQHÀWVWRDQ$ERULJLQDOFRPPXQLW\IURP
the developed mine or contain promises by an Aboriginal community to support a
mine.
Typically, neither explorers or Aboriginal communities are in a position during
the exploration stage to make the types of commitments contained in an IBA,
particularly early on in the exploration process. Hence, agreements at the
exploration stage focus on establishing relationships and processes for an explorer
and an Aboriginal community to engage during the exploration or permitting phases
of projects.
Exploration stage agreements come in many forms and have many different names,
such as protocol agreement, communication agreement, cooperation agreement,
memorandum of understanding, exploration agreement and relationship agreement.
Of course, the name given to an agreement is less important than the provisions it
FRQWDLQV:KLOHWKHSURYLVLRQVLQH[SORUDWLRQVWDJHDJUHHPHQWVZLOOYDU\VLJQLÀFDQWO\
EDVHGRQWKHQDWXUHRIWKHSURMHFWDQGWKHVSHFLÀFFLUFXPVWDQFHVDQGLQWHUHVWVRI
the parties, most agreements will contain provisions related to:

•

SULQFLSOHVRIHQJDJHPHQWEHWZHHQWKHSDUWLHV

•

sharing of information about the project, Aboriginal interests and potential
LPSDFWVDQG

•

communication processes.

Exploration stage agreements may also include provisions related to:

•

capacity funding to assist the Aboriginal community to participate in
consultation and engagement as part of the permitting process and accounting
DQGUHSRUWLQJUHTXLUHPHQWVLQUHODWLRQWRWKHXVHRIWKDWIXQGLQJ

•

employment, training and business opportunities associated with mineral
H[SORUDWLRQDFWLYLWLHV

•

VSHFLÀFmeasures to identify or address any concerns raised about the potential
LPSDFWRIH[SORUDWLRQDFWLYLWLHVRQDVVHUWHG$ERULJLQDORUWUHDW\ULJKWV

•

commitments to negotiate later stage agreements such as an IBA if the project
SURFHHGVWRWKHPLQHGHYHORSPHQWVWDJHDQG

•

public disclosure of the agreement.
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While general examples and recommendations of what might be negotiated in an
exploration stage agreement are provided in this Guidebook, each explorer should
FRQVLGHUZKDWLVDSSURSULDWHDQGDFKLHYDEOHLQWKHVSHFLÀFFLUFXPVWDQFHV$OWKRXJK
each agreement may look different, there are a number of common principles
shared by successful exploration stage agreements between explorers and
Aboriginal communities. Successful agreements:

•

UHÁHFWWKHH[LVWLQJUHODWLRQVKLSEHWZHHQWKHSDUWLHV

•

are proportionate to the nature, scope and duration of the exploration activities
DQGWKHLUSRWHQWLDOLPSDFWV

•

respect the interests of both parties, even where there are differing
SHUVSHFWLYHV

•

are practical and recognize the parties’ existing capabilities, and do not place
H[FHVVLYHREOLJDWLRQVRQHLWKHURIWKHSDUWLHV

•

do notXQGHUPLQHWKHIHDVLELOLW\RIWKHH[SORUDWLRQDFWLYLWLHVDQG

•

meet the needs of both parties.

8.3 Recommended Practices for Negotiating
Agreements with Aboriginal Communities
The following recommended practices are provided in order to assist explorers that
wish to attempt to negotiate a written agreement with an Aboriginal community.
Although the successes and lessons learned from other explorers form a key
FRPSRQHQWRIWKHVHSUDFWLFHVHDFKQHJRWLDWLRQLVFLUFXPVWDQFHDQGSURMHFWVSHFLÀF
As a result, this guidance is necessarily general in nature.

8.3.1 Setting the tone
•

Scale the content of the agreement to be commensurate with the stage of the
project. For example, an early stage exploration project will have less need
than an advanced stage project for detailed information sharing processes and
capacity funding.

•

An early stage agreement can simply outline a manageable number of basic
understandings that will assist the parties in developing a relationship. Some
key items may include providing for communication between the parties or
a commitment by the explorer to seek to provide employment and business
opportunities for members and businesses in the Aboriginal community.

•

Keep in minGWKDWWKHEHQHÀWVRIDVWURQJUHODWLRQVKLSDQGFRPPXQLW\EX\LQDW
the earliest stages of exploration pay dividends at later stages, in particular as a
project moves into mine development.

•

It can be useful to develop a template agreement that can be presented to
initiate discussions.
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8.3.2 Actions speak louder than words
•

Negotiations will often proceed more quickly where a relationship of trust has
been established between the parties. In certain cases, a strong relationship
may lead the parties to conclude a written agreement is not necessary to guide
their engagement practices (although a good agreement can often be helpful in
formalizing a relationship and managing expectations).

•

The means for an explorer to help establish a relationship of trust with
an Aboriginal community may include early and frequent communication,
demonstrating responsiveness to the concerns of the Aboriginal community,
hiring local Aboriginal people at an early stage, providing early training
opportunities, or entering into early contracts with Aboriginal-owned companies
for the supply of services or goods for the exploration project. All of these
activities can be accomplished without entering into a written agreement with
an Aboriginal community.

8.3.3 Strive for simplicity, rather than long complicated agreements
•

7KHYDOXHRIDQDJUHHPHQWLVLQWKHVXFFHVVIXOLPSOHPHQWDWLRQRIWKHÀQDO
SURGXFW²QRWDSURWUDFWHGDQGH[SHQVLYHQHJRWLDWLRQSURFHVV7KHUHLVJHQHUDOO\
no need for long and complicated agreements, particularly at the early stages of
exploration.

•

If possible, it is generally preferable to negotiate the basic terms of the
agreement directly between the explorer and the Aboriginal group rather than
through third parties.

•

Strive for a simple, relationship-building agreement. Avoid unnecessarily
SUHVFULSWLYHFRPPLWPHQWVDURXQGXQFHUWDLQIXWXUHHYHQWVIRFXVLQVWHDGRQ
engagement principles and processes that the parties can rely on to address
issues as they arise. Simple agreements will be easier to draft, negotiate,
understand and implement and will minimize the chance of protracted
negotiations and expensive legal costs. It does not serve either party to include
ambiguous or poorly drafted language 17.

•

Be sure that both parties understand the intent and meaning of each clause.
Test this understanding through the mutual discussion of various potential
scenarios that could arise.

17

For example, wording for contacting services in a protocol agreement might be:

7KH&RPSDQ\DQGLWVFRQWUDFWRUVDUHFRPPLWWHGWRSURYLGLQJFRQWUDFWLQJRSSRUWXQLWLHVWRTXDOLÀHGORFDO
Aboriginal businesses on a competitive basis taking into consideration factors such as health, safety,
environmental and technical capabilities, quality, price and scheduling requirements. Consistent with the
Company’s employment and contracting policies, the Company agrees to…[list several commitments that
change according to project scope, Aboriginal capabilities, etc.].
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8.3.4 Strive for fewer agreements rather than numerous agreements
•

$VLPSOHZHOOGUDIWHGDQGÁH[LEOHDJUHHPHQWFDQJHQHUDOO\DGGUHVVDOORIWKH
concerns of the parties at the exploration stage. There is generally no need for
multiple agreements.

•

Issues associated with mine development should be deferred to future
agreements, particularly if negotiations are taking place during the early stages
RIH[SORUDWLRQEHIRUHDSURMHFWKDVEHHQZHOOGHÀQHGRULWVSRWHQWLDOLPSDFWV
evaluated. To address concerns about future mine development, consider
including a commitment in the current agreement to enter into negotiations
of an IBA or similar “project” agreement if the exploration project reaches the
development stage.

8.3.5 Agreements are legally binding contracts
•

Agreements are legally binding contracts and should be approached with the
appropriate level of care and attention. Explorers should take care to ensure
they understand the obligations to which they are agreeing and that these
obligations are clear.

•

Explorers should also consider that the agreements with Aboriginal communities
may outlive their involvement with the project. An agreement will often be tied to
DVSHFLÀFSURMHFWDQGZLOOEHELQGLQJRQWKHQHZSXUFKDVHURIWKHSURMHFW

•

If in doubt, explorers should seek legal advice early on in the process before an
DJUHHPHQWKDVEHHQVLJQLÀFDQWO\QHJRWLDWHG
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8.3.6 Payments to Aboriginal communities
•

Early stage exploration agreements will often include commitments to
provide capacity funding to assist an Aboriginal community in reviewing and
understanding the project, providing information and engaging in the permitting
process. Given that exploration activities are speculative and do not produce
UHYHQXHHDUO\VWDJHH[SORUDWLRQDJUHHPHQWVW\SLFDOO\GRQRWLQFOXGHÀQDQFLDO
EHQHÀWV RWKHUWKDQSRVVLEOHFDSDFLW\IXQGLQJ 

•

Capacity funding payments should not be arbitrary, but rather linked to the costs
associated with the Aboriginal community participating in the engagement and
consultation process. Essentially, any capacity funding should be commensurate
with the level of the proposed exploration activity.

•

Paying an access fee, application fee or similar fees in order to access Crown
lands (even where subject to assertions of Aboriginal rights and title) is not
recommended (this advice applies to prospectors and explorers undertaking
non-mechanized work or mechanized work). It is not recommended to make
payments linked to particular exploration activities (such as the number of holes
drilled). Explorers should seek guidance from the government if in doubt about
any payment being requested.

8.3.7 Be aware of transparency and anti-corruption rules
•

Both explorers and Aboriginal communities should be aware of transparency
and anti-corruption rules that could be relevant to engagements and
negotiations, including public reporting requirements and provisions of the
&DQDGLDQ&ULPLQDO&RGHUHODWHGWRLQÁXHQFHSHGGOLQJDQGH[WRUWLRQ

•

In the vast majority of cases, providing capacity funding or negotiating
agreements with Aboriginal communities will not offend the principles
underlying transparency and anti-corruption rules. However, the following
principles may help both explorers and Aboriginal communities navigate these
issues:
-













it is generally better to have open and transparent communications
among explorers, government and Aboriginal communities (such
as between the leadership of Aboriginal communities and community
PHPEHUV 
if making DQ\ÀQDQFLDOSD\PHQWVFRQVLGHUWKHSXUSRVHDQGWKH
EHQHÀFLDULHVRIWKHSD\PHQWDQGLILQGRXEWVHHNDSSURSULDWH
advice and guidance (which may include seeking advice from
Corporate Social Responsibility, legal or regulatory compliance people
within an explorer’s organization or retained consultant, or seeking
DGYLFHIURPJRYHUQPHQW 

40















By way of illustration, the provision of capacity funding to assist an
Aboriginal community in offsetting the reasonable costs associated
with engaging with the explorer or in a regulatory process will
JHQHUDOO\EHDSSURSULDWH&RQYHUVHO\SURYLGLQJSHUVRQDOÀQDQFLDORU
RWKHUEHQHÀWVWRDVSHFLÀFLQGLYLGXDORUJURXSRILQGLYLGXDOVWRWKH
exclusion of other members of an Aboriginal community will generally
QRWEHDSSURSULDWHDQG
ÀQDQFLDOSD\PHQWVRURWKHUEHQHÀWVVKRXOGQHYHUEHH[WUDFWHGDVD
result of unreasonable threats or violence. Although exceptionally
rare, threats to damage equipment, harm employees or unreasonably
obstruct mineral exploration activities unless a payment is made are
illegal.

 $SSURDFKFRQÀGHQWLDOLW\REOLJDWLRQVZLWKFDUH
•

Unless there is an extremely compelling reason to do so, beware of agreeing
to “off the record” or “without prejudice” discussions, or committing in any
agreement not to share information with government. Although the details
RIVRPHQHJRWLDWLRQVDUHFRQGXFWHGRQDFRQÀGHQWLDOEDVLVDVGLVFXVVHGLQ
section 5, explorers may be required to share the results of their engagement
activities with the government as part of permitting processes for exploration
activities.

•

Explorers may need to share their agreements with Aboriginal communities for
business reasons, including meeting securities law obligations or in the context
RIDSURMHFWVDOH([SORUHUVPXVWUHWDLQWKHÁH[LELOLW\WRIXOÀOOWKHVHREOLJDWLRQV

•

Agreements that lead to a lack of transparency with the members of the
Aboriginal community should also be avoided.

8.3.9 Consider sharing relevant information with other explorers,
ZKHUHGRLQJVRZRXOGQRWYLRODWHFRQÀGHQWLDOLW\REOLJDWLRQV
•

Explorers should speak with others who are engaged with Aboriginal
communities in the vicinity of mineral exploration activities to share information
on successful approaches for effectively engaging Aboriginal communities,
developing positive relations and securing agreements, where not otherwise
SUHYHQWHGE\FRQÀGHQWLDOLW\REOLJDWLRQV

•

Where appropriate, it is recommended that explorers share information
JHQHUDOO\ZLWKRWKHUVLQFOXGLQJVSHFLÀFDJUHHPHQWVVXEMHFWWRDQ\DSSOLFDEOH
FRQÀGHQWLDOLW\REOLJDWLRQV,WLVLQWKHEHVWLQWHUHVWVRIDOOSDUWLHVHQJDJHGLQ
the exploration industry - both Aboriginal and non-Aboriginal, to move toward a
transparent practice of sharing information with others, and seeking to act in
a consistent way that fosters the developments of best practices and industry
standards.
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GUIDE 1
LAWS AND REGULATIONS
Canadian (Federal) Legislation and Regulation:
Canadian Environmental Assessment Act (2012)
The Canadian Environmental Assessment Act (CEAA 2012) focuses on potential adverse environmental effects that are
within federal jurisdiction. The Regulations for Designating Physical Activities outlines projects likely to require federal
environmental assessment. Mineral exploration does not trigger CEAA 2012.
For full details please go to:
Canadian Environmental Assessment Act
http://laws-lois.justice.gc.ca/eng/acts/C-15.21/index.html
Regulations Designating Physical Activities
KWWSODZVORLVMXVWLFHJFFDHQJUHJXODWLRQV625LQGH[KWPO

Canadian Environmental Protection Act (1999)
The Canadian Environmental Protection Act (CEPA) is the primary element of the legislative framework for protecting
the Canadian environment and human health. A key aspect of CEPA 1999 is the prevention and management of risks
posed by toxic and other harmful substances. CEPA 1999 also manages environmental and human health impacts
of products of biotechnology, marine pollution, and disposal at sea, vehicle, engine and equipment emissions, fuels,
hazardous wastes, environmental emergencies and other sources of pollution. The only section of CEPA 1999 that
applies to mineral exploration is section 122 (1) (k) Disposal at Sea for the processing of seabed mineral resources.
For full details please go to:
Canadian Environmental Protection Act
KWWSODZVORLVMXVWLFHJFFD3')&SGI

Fisheries Act (1985)
The Fisheries Act is administered by the Department of Fisheries and Oceans. It is the key piece of regulation over
ÀVKDQGÀVKKDELWDWLQ&DQDGD0LQHUDOH[SORUDWLRQLVUHJXODWHGXQGHUVHFWLRQRIWKH$FWZKLFKSURKLELWVDQ\ZRUN
XQGHUWDNLQJRUDFWLYLW\WKDWUHVXOWVLQVHULRXVKDUPWRÀVKWKDWDUHSDUWRIDFRPPHUFLDOUHFUHDWLRQDORU$ERULJLQDO
ÀVKHU\RUWRÀVKWKDWVXSSRUWVXFKDÀVKHU\
For full details please go to:
Fisheries Act
KWWSODZVORLVMXVWLFHJFFD3'))SGI

Indian Act (1985)
The Indian ActGHÀQHVZKRLVDQ´Indian” at law and contains certain legal rights and restrictions for registered or
“status” Indians. It also addresses local government and the management of reserve land and communal monies. The
Indian Act is overseen by the Department of Aboriginal Affairs and Northern Development.
For full details please go to:
Indian Act
http://laws-lois.justice.gc.ca/eng/acts/I-5/page-1.html
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Migratory Birds Convention Act (1994)
The Migratory Birds Convention Act provides for the protection of migratory birds through the Migratory Birds
Regulations and the Migratory Birds Sanctuary Regulations. Under subsection 5(9) of the Migratory Birds Sanctuary
Regulations apply to mineral exploration, whereby no person shall disturb, destroy or take a nest, egg, nest shelter,
eider duck shelter or duck box of a migratory bird except under authority of a permit.
For full details please go to:
Migratory Birds Convention Act
http://laws-lois.justice.gc.ca/PDF/M-7.01.pdf
Migratory Birds Regulations
KWWSODZVORLVMXVWLFHJFFD3')&5&BFBSGI

Navigable Waters Protection Act (1985)
The Navigable Waters Protection Act (NWPA) regulates works that has the potential to affect navigation and is therefore
subject to federal approval. Mineral exploration is not regulated under this piece of legislation.
For full details please go to:
Navigable Waters Protection Act
http://laws-lois.justice.gc.ca/eng/acts/N-22/

Species at Risk Act (2002)
The Species at Risk Act (SARA) aims to prevent wildlife species in Canada from disappearing, to provide for the recovery
of wildlife species that are extirpated (no longer exist in the wild in Canada), endangered, or threatened as a result of
human activity, and to manage species of special concern to prevent them from becoming endangered or threatened.
SARA applies automatically only on federal lands. For species also protected under the Migratory Birds Convention Act,
RUDTXDWLFVSHFLHVDVGHÀQHGLQWKH)LVKHULHV$FW6$5$DSSOLHVDXWRPDWLFDOO\RQSURYLQFLDODQGWHUULWRULDOODQGVDQG
waters as well.
SARA ma\DSSO\WRPLQHUDOH[SORUDWLRQDFWLYLWLHVRQ&URZQODQGDQGRSHUDWLRQVPD\QHHGWREHPRGLÀHGWRPLQLPL]H
disturbance to or contact with species at risk.
For full details please go to:
Species at Risk Act
KWWSODZVORLVMXVWLFHJFFD3')6SGI
Species at Risk Registry
http://www.sararegistry.gc.ca/default_e.cfm
BC Conservation Data Centre
http://www.env.gov.bc.ca/cdc/
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Province of British Columbia (Provincial) Legislation and
Regulation:
British Columbia Environmental Assessment Act (2002)
The British Columbia Environmental Assessment Act (BCEAA) provides a streamlined environmental assessment
process and states that a person cannot undertake or carry on any activity (e.g. construction, operations, etc.) on a
UHYLHZDEOHSURMHFWZLWKRXWÀUVWKDYLQJDQHQYLURQPHQWDODVVHVVPHQWFHUWLÀFDWH(QYLURQPHQWDODVVHVVPHQWVDUHQRW
required for mineral exploration activities.
For full details please go to:
British Columbia Environmental Assessment Act
http://www.bclaws.ca/EPLibraries/bclaws_neZGRFXPHQW/2&IUHHVLGHHHQYLURQPHQWDO
DVVHVVPHQWDFWVEFFBB[PO
Mine Project Thresholds
http://www.empr.gov.bc.ca/Mining/Permitting-Reclamation/PermitApplicationRequirements/Pages/default.aspx#2.1

Coal Act (2004)
The Coal Act authorizes the registration of coal titles with the Province and provides the policy framework for Mineral
Titles administration.
For full details please go to:
Coal Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW,'IUHHVLGHBB

Drinking Water Protection Act (2001)
The Drinking Water Protection Act covers all water systems other than single-family dwellings (and systems excluded
through the regulation). The Act sets out certain requirements for drinking water operators to ensure the provision of
safe drinking water to their customers. Exploration activities shall not degrade water quality at a potable water supply
intake so that it fails to meet the potable water requirements of the Drinking Water Protection Act and regulations.
A Notice of Work permit must outline a program for the protection and reclamation of land, watercourses and
groundwater in the context of the Drinking Water Protection Act, as well as other applicable legislation.
For full details please go to:
Drinking Water Act
http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/00_01009_01

Environment and Land Use Act (1996)
The Environment and Land Use Act (ELUA) is a broad piece of legislation which empowers a Land Use Committee of
Cabinet to ensure that all aspects of the preservation and maintenance of the natural environment are fully considered
in the administration of land use and resource development. As per the MTA, mineral exploration is prohibited in areas
(i.e. protected areas) designated under the ELUA.
For full details please go to:
Environment and Land Use Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW,'IUHHVLGHBB
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Environmental Management Act (2004)
The Environmental Management Act (EMA) combines the Waste Management Act and the Environment Management
Act to provide innovative tools for environmental protection. Section 5 of the EMA speaks directly to the Remediation
of Mineral Exploration Sites and Mines. The EMA applies to waste management requirements, including storage and
water quality criteria.
For full details please go to:
Environmental Management Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW/2&IUHHVLGH((QYLURQPHQWDO
0DQDJHPHQW$FW6%&FB$FWB[POSDUW

Fish Protection Act (1997)
The Fish Protection ActSURYLGHVOHJLVODWLYHDXWKRULW\IRUZDWHUPDQDJHUVWRFRQVLGHULPSDFWVRQÀVKDQGÀVKKDELWDW
before approving new licences, amendments to licences or issuing approvals for work in or near streams. Mineral
exploration activities that are conducted near streams and which require a Notice of Work permit must outline a
program for the protection and reclamation of land, watercourses and groundwater in the context of the Fish Protection
Act, as well as other applicable legislation.
For full details please go to:
Fish Protection Act
KWWSZZZHQYJRYEFFDKDELWDWÀVKBSURWHFWLRQBDFWDFWGRFXPHQWVDFWWKHDFWKWPO

Forest Act (1996)
The Forest Act is one of two main pieces of legislation that govern logging on BC’s publicly owned forest lands (see
below for Forest and Range Practices Act). The Forest Act primarily addresses rights to log Crown timber, including
determining the allowable annual cut, granting tenure rights to Crown (public) timber, and rules for the administration
of tenures, and designating forest land for administrative purposes. As per the MTA, mineral exploration activities that
require the cutting of timber may be subject to the terms and conditions set by the issuing authority under the Forest
Act.
For full details please go to:
Forest Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW,'IUHHVLGHB

Forest Range and Practices Act (2002)
The Forest and Range Practices Act (FRPA) and its regulations govern the activities of forest and range licensees in
B.C. The statute sets the requirements for planning, road building, logging, reforestation, and grazing. FRPA contains
provisions on industrial use of a road for mineral exploration as granted under the MTA.

GUIDE 1: LAWS AND RECOMMENDATIONS | 05

Community Watersheds are designated under The Forest and Range Practices Act. Under the Mineral Exploration (MX)
Code, mineral exploration activities must be conducted so as to maintain natural drainage patterns and water quality in
FRPPXQLW\ZDWHUVKHGV:DWHUOLFHQFHKROGHUVRUZDWHUSXUYH\RUVPXVWEHQRWLÀHGRIDFWLYLWLHV&RQWLQJHQF\SODQVDUH
also required in case any exploration activities adversely affect a community water supply.
For full details please go to:
Forest and Range Practices Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW,'IUHHVLGHBBVHFWLRQ
Mineral Exploration Code (section 9 of the Health, Safety and Reclamation Code)
KWWSZZZHPSUJRYEFFD0LQLQJ+HDOWKDQG6DIHW\'RFXPHQWV+65&SGI

Heritage Conservation Act (1996)
The purpose of the Heritage Conservation Act is to encourage and facilitate the protection and conservation of heritage
property in British Columbia. As per the MTA, no mineral exploration can occur in an area of land established as a
3URYLQFLDOKHULWDJHSURSHUW\XQGHUVHFWLRQRIWKHHeritage Conservation Act unless authorized by the Lieutenant
Governor in Council on the recommendation of the person, corporation or government that is responsible for the park
or the area of land.
For full details please go to:
Heritage Conservation Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW,'IUHHVLGHBB

Land Act (1996)
The Land Act is the primary article of legislation that is used by the government to convey land to the public for
community, industrial and business use. The Act allows the granting of land, and the issuance of Crown land tenure
in the form of leases, licences, permits and rights-of-way. The Land Act is crossreferenced in the MTA under section
19, Right of Entry on Private Land and Compensation the Right of Entry on Private Land and Compensation. This may
impact mineral exploration activities.
For full details please go to:
Land Act
http://www.for.gov.bc.ca/land_tenures/legislation_and_regulations/general_information.html

Mineral Tenure Act (1996)
The Mineral Tenure Act (MTA) is the statute that authorizes the registration of mineral titles in BC to those with a Free
0LQHU&HUWLÀFDWH7KH07$DOVRSURYLGHVWKHSROLF\IUDPHZRUNIRUWKHDGPLQLVWUDWLRQRI&URZQRZQHGPLQHUDOUHVRXUFHV
including the acquisition of mineral titles through an online system known as Mineral Titles Online (MTO). Under the
MTA mineral claims provide the right to explore and develop subsurface mineral resources. Note that coal and placer
right are separate and distinct from mineral rights.
For full details please go to:
http://www.empr.gov.bc.ca/Titles/MineralTitles/Pages/default.aspx
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Mines Act (1996)
The Mines Act and Code regulate the exploration, development and production of minerals and a permit under the
Mines Act is required when the land is to be disturbed by any mechanized means or by explosives for exploration or
mining. A permit is obtained by submitting a Notice of Work and Reclamation Program application to the Health Safety
and Permitting Branch through FrontCounterBC’s online e-application system.
For full details please go to:
KWWSZZZEFODZVFD5HFRQGRFXPHQW,'IUHHVLGHBB
Health, Safety and Reclamation Code (HSRC)
http://www.empr.gov.bc.ca/Mining/HealthandSafety/Pages/HSRC.aspx

Water Act (1996)
The Water Act is the principal law for managing the diversion and use of provincial water resources. Established in
1909, BC’s Water Act is the primary piece of water management legislation and plays a key role in the sustainability of
BC’s water. There are provisions in the Act that speak directly to mineral exploration and mining.
For full details please go to:
Water Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW,'IUHHVLGHBB
Mineral Exploration Handbook
http://www.empr.gov.bc.ca/Mining/Exploration/Pages/Handbook.aspx

Water Protection Act (1996)
The purpose of the Water Protection Act is to foster sustainable use of British Columbia’s water resources in
continuation of the objectives of conserving and protecting the environment. Exploration activities that involve water
management and which require a Notice of Work permit must outline a program for the protection and reclamation of
land, watercourses and groundwater in the context of the Water Protection Act, as well as other applicable legislation.
For full details please go to:
Water Protection Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW,'IUHHVLGHBB
Mineral Exploration Handbook
http://www.empr.gov.bc.ca/Mining/Exploration/Pages/Handbook.aspx

Wildlife Act (1996)
The Wildlife Act is the main provincial law for protecting wildlife, endangered species and wildlife habitat. The Act has
a number of provisions for protecting, managing, and purchasing habitat areas as well as protecting endangered and
threatened species. Mineral exploration activities, such as drilling activities should avoid disturbing wildlife during
crucial seasons in their life cycles, particularly nesting birds protected under the Wildlife Act (bald eagles, gyrfalcons,
peregrine falcons, great blue herons).
For full details please go to:
Wildlife Act
KWWSZZZEFODZVFD(3/LEUDULHVEFODZVBQHZGRFXPHQW,'IUHHVLGHBB

GUIDE 2
GOVERNMENT POLICIES AND
AGREEMENTS WITH ABORIGINAL
COMMUNITIES
Aboriginal and Provincial Economic Agreements:
Land Use Plans
7UDGLWLRQDOO\WKHSURYLQFLDOJRYHUQPHQWFRQGXFWHGODQGXVHSODQQLQJIRUWKHLGHQWLÀFDWLRQDQGSURWHFWLRQRI
UHSUHVHQWDWLYHH[DPSOHVRIÁRUDDQGIDXQDDFURVVWKHSURYLQFH7KHVHSODQVDOVRLQFOXGHPDQDJHPHQWVWUDWHJLHV
for areas outside of the protected areas. In the early 2000s, the provincial government initiated a process to gain
Aboriginal communities’ input on these strategic land use plans.
An example is the Lillooet Land Use Plan for which consultation is still underway:
http://ilmbwww.gov.bc.ca/slrp/lrmp/kamloops/lillooet/index.html
An example of a signed land use agreement is the Dease-Liard Sustainable Resource Management Plan (SRMP)
between BC and the Kaska Dena to address the management of land and resources in the Dease and Liard River
drainages in northern BC:
http://ilmbwww.gov.bc.ca/slrp/lrmp/kamloops/lillooet/index.html
More recently, government shifted its efforts towards coordinated Aboriginal communities’ engagement which includes
a land planning component. Land use plans and agreements are now expected to be one of the tools to support
government-to-government negotiations with Aboriginal communities.
Exploration work must conform to all applicable requirements of the Mineral Tenure Act and Mines Act. The
management objectives laid out under land use plans should guide how that work is done. For a complete list of land
use plans in BC, consult the FLNRO website at:
http://www.ilmb.gov.bc.ca/category/products-and-services/plans

Strategic Engagement Agreements
Strategic Engagement Agreements (SEA) are intended to develop a positive and respectful government-to-government
relationship between the Province of BC and Aboriginal communities by establishing mutually agreed upon procedures
for consultation and accommodation for land and resource decision-making. This in turn will deliver more security
of title, a process of dispute resolution and generally work towards strengthening BC’s investment climate. A SEA
typically will include a monetary component along with procedures for shared decision-making on land use issues. In
VRPHFDVHVWKH6($ZLOOUHVXOWLQVLJQLÀFDQWSURKLELWLRQVRUVHYHUHUHVWULFWLRQVRQUHVRXUFHXVHZKLOHRWKHUVGHOLYHUD
streamlined permit review and decision process. It is important to remember that the Province of BC continues to hold
ÀQDOGHWHUPLQDWLRQLQWKHHYHQWRIDGLVDJUHHPHQWRYHUODQGXVH
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The following are examples of SEAs with First Nations. Note that each SEA is unique:

•

Tahltan Nation Shared Decision-Making Agreement ²VLJQHG0DUFK

•

Stó:lo First Nations Strategic Engagement Agreement Pilot - signed June 12, 2012

•

Kaska Dena Council Strategic Engagement Agreement - signed March 27, 2012

•

Whóoshtin yan too.aat/Land and Resource Management and Shared Decision Making Agreement - signed July 19, 2011

•

Ktunaxa Strategic Engagement Agreement - signed October 22, 2010

•

Tsilhqot’in Strategic Engagement Agreement²DPHQGHG$XJXVW

•

Nanwakolas Strategic Engagement Agreement²UHQHZHG'HFHPEHU

Economic and Community Development Agreements
An Economic and Community Development Agreement (ECDA) is an agreement between the Province and an Aboriginal
community for sharing the Province’s revenues from mineral taxes levied on new mines and major mine expansions.
The Province has committed to share a portion of the mineral tax revenue with directly affected Aboriginal peoples.
Typically an ECDA will contain processes managing the Aboriginal community’s use of the mineral tax revenue. This
LVDVLJQLÀFDQWFRQWULEXWLRQWRWKHHFRQRPLFGHYHORSPHQWRI$ERULJLQDOSHRSOHVLQ%&DQGDQLQFHQWLYHWR$ERULJLQDO
communities to participate in mineral exploration and development.
Examples include:

•

Lower Similkameen Indian Band and the Upper Similkameen Indian Band Economic and Community Development
AgreementVLJQHGRQ0DUFK7KHUHYHQXHVKDULQJDJUHHPHQWHQDEOHVWKH8SSHU6LPLONDPHHQ,QGLDQ
%DQGDQG/RZHU6LPLONDPHHQ,QGLDQ%DQGWREHQHÀWIURPWKH&RSSHU0RXQWDLQ0LQHORFDWHGVRXWKZHVWRI3ULQFHWRQ

•

Ktunaxa Nation Economic and Community Development Agreement²VLJQHGRQ-DQXDU\$UHYHQXH
VKDULQJDJUHHPHQWEHWZHHQWKH3URYLQFHDQGIRXU.WXQD[D1DWLRQFRPPXQLWLHVHQVXUHWKHFRPPXQLWLHVEHQHÀW
from resource development within their traditional territory.

•

Nak’azdli First Nation Economic and Community Development Agreement²VLJQHG-XQH$QDJUHHPHQW
between the Province and Nak’azdli First Nation supports economic opportunity and provides greater certainty for
the Mt Milligan Mine project over the life of its operation.

•

McLeod Lake Indian Band Economic and Community Development Agreement ²VLJQHG$XJXVW$
revenue-sharing agreement between the Province and the McLeod Lake Indian Band to share mineral tax royalties
from the Mt. Milligan Mine.

•

Stk’emlupsemc of the Secwepemc Nation Economic and Community Development Agreement²VLJQHG$XJXVW
2010. A mining revenue-sharing agreement between the Province of British Columbia and the Stk’emlupsemc of
the Secwepemc Nation to share mineral tax royalties from the New Afton Mine.

For a current list of key agreements between First Nations and the Province of BC, refer to the Ministry of Aboriginal
Relations and Reconciliation website at http://www.gov.bc.ca/arr/treaty/key/.

GUIDE 3
CROWN’S DUTY TO CONSULT
The following is a brief summary of the Crown’s duty to consult
Aboriginal peoples:
•

The Crown’s duty to consult arises when the Crown:
- has knowledge ofWKHSRWHQWLDOH[LVWHQFHRI$ERULJLQDORUWUHDW\ULJKWVDQG
- contemplates conduct that might adversely affect these rights.

•

The Crown’s duty to consult arises prior to proof of Aboriginal rights and title.

•

The scope of the duty to consult is proportional to both the strength of the claimed right and the seriousness of the
potential impact on that right.

•

The Crown cannot delegate its duty to consult, but the Crown can, and does, delegate the procedural aspects of
consultation to project explorers.

•

The goals of consultation are to ensure the rights and interests of an Aboriginal community are properly considered
and, where appropriate, accommodated by the Crown in making decisions that may adversely impact the rights
and interests of the Aboriginal community.

•

The Crown’s duty to consult does not amount to a veto over resource development or create an obligation to obtain
the consent of Aboriginal communities to activities undertaken on Crown lands.

•

All parties must engage in the consultation process in good faith.

7KHOHDGLQJFDVHUHJDUGLQJWKHGXW\WRFRQVXOWLV+DLGD1DWLRQY%ULWLVK&ROXPELD 0LQLVWHURI)RUHVWV >@6&5
6&&,Q+DLGDWKH6&&FRQÀUPHGWKHFLUFXPVWDQFHVLQZKLFKWKH&URZQKDVDGXW\WRFRQVXOWZLWK
Aboriginal peoples, held that the duty is rooted in the “honour of the Crown”, and that the duty is part of a process of
reconciliation. The Court found that the transfer of a number of tree farm licences was invalid because the provincial
Crown had failed to consult the Haida Nation with respect to its asserted, but as yet unproven, Aboriginal title claims to
the land in question.
Following Haida, numerous courts across Canada have considered and elaborated on the duty to consult. Key cases
from the SCC include:

•

7DNX5LYHU7OLQJLW)LUVW1DWLRQY%ULWLVK&ROXPELD 3URMHFW$VVHVVPHQW'LUHFWRU 6&&>@6&5

•

0LNLVHZ&UHH)LUVW1DWLRQY&DQDGD 0LQLVWHURI&DQDGLDQ+HULWDJH 6&&>@6&5

•

5LR7LQWR$OFDQ,QFY&DUULHU6HNDQL7ULEDO&RXQFLO6&&>@6&5

•

%HFNPDQY/LWWOH6DOPRQ&DUPDFNV)LUVW1DWLRQ6&&>@6&5

•

%HKQY0RXOWRQ&RQWUDFWLQJ/WG6&&

GUIDE 4
CONCERNS COMMONLY RAISED
BY ABORIGINAL COMMUNITIES
*8,'(LVQRWLQWHQGHGWREHSUHVFULSWLYHRUVHWQHZVWDQGDUGVQRULVLWDQH[KDXVWLYHWDEOHRIFRPPRQFRQFHUQV
and suggested solutions. Explorers should ensure they are familiar with all regulatory requirements and policy
documents such as the HSRC and the Handbook for Mineral and Coal Exploration in British Columbia. Additional
resources are available, such as the Yukon Chamber of Mines’ Best Practices Guidelines, to provide explorers with a
more comprehensive understanding of the potential impacts and mitigation measures they should consider during the
planning and execution of their exploration activities.

Activity
Ground Access

Concern

Suggested Solutions

New access routes may impact cultural/
heritage sites or traditional activities.

•
•

Utilize Chance Find Procedure.
Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and re-route or reschedule to
DYRLGFRQÁLFWLISRVVLEOH

Increased access may lead to hunting and
predation pressure on wildlife.

•

Utilize existing access where ever
possible.
Where appropriate limit straight
line access to minimize line of sight
(predation).
Close and reclaim new access trails as
soon as feasible.
Construct linear access opposed to
looped access.
Consider gating access if possible.

•
•
•
•
Air Access

Flight routes/timing may impact traditional
activities.

•

Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and re-route or reschedule to
DYRLGFRQÁLFWLISRVVLEOH
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Activity

Concern
Flight routes/timing may impact wildlife.

Suggested Solutions
•
•
•
•
•

Airstrips &
Staging Areas

Stream
Sediment,
Biogeochemistry,
Geological
Mapping & Soil &
Rock Sampling

Line Cutting &
Ground Surveys

Ensure pilots/crew are familiar with
SURWRFROVIRUÁ\LQJLQVKHHSDQGFDULERX
country (link to documents).
Avoid low passes, hovering over, or
following wildlife.
ProhiELWÁLJKWVIRUYLHZLQJ
photographing wildlife.
Do not approach nesting raptors.
Avoid mineral licks.

New airstrips or staging areas may impact
cultural/heritage sites or traditional
activities.

•
•

Utilize Chance Find Procedure.
Dialogue with Aboriginal communities
regarding location/timing of traditional
DFWLYLWLHVDQGUHORFDWHWRDYRLGFRQÁLFW
if possible.

Impacts to wildlife due to location.

•

Avoid utilizing sensitive areas such as
mineral licks, calving grounds, raptor
nests, ground nests and migration
routes.

Impacts to cultural/heritage sites or
traditional activities.

•
•

Utilize Chance Find Procedure.
Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and re-route or reschedule to
DYRLGFRQÁLFWLISRVVLEOH

9LVXDOFRQFHUQVUHODWHGWRÁDJJLQJVSUD\
paint.

•
•
•

$YRLGH[FHVVLYHÁDJJLQJ
UtilizHELRGHJUDGDEOHÁDJJLQJ
Minimize use of spray paint, avoiding
altogether if feasible.

Impacts to environment from presence of
people.

•
•
•

Leave no trace.
Pack out all garbage.
Ensure human waste is properly buried.

Line cutting or ground surveys may impact
cultural/heritage sites or traditional
activities.

•
•

Utilize Chance Find Procedure.
Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and re-route or reschedule to
DYRLGFRQÁLFWLISRVVLEOH
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Activity

Concern
Impacts to the environment from line
cutting.

Suggested Solutions
•
•
•
•
•
•

Impacts to wildlife during geophysical
surveys.

•
•

Air Surveys

0LQLPL]HIRRWSULQWE\ÁDJJLQJLQOLQHV
rather than cutting when possible.
Keep cut lines as narrow as possible.
Avoid linHFXWWLQJZKHUHSRVVLEOHXVHD
*36DQGOLPLWHGDPRXQWVRIÁDJJLQJWR
set up grid.
Use biodegradable hip chain thread
or if working in pairs, use nylon chain
instead.
&RQVLGHUXVLQJELRGHJUDGDEOHÁDJJLQJ
Avoid cutting lines directly to a shoreline or public trail to reduce visibility of
cut lines.
Ensure wires are kept close to ground
to avoid wildlife from becoming
entangled.
Remove wires as soon as possible after
survey complete.

Flight routes/timing may impact traditional
activities.

•

Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and re-route or reschedule to
DYRLGFRQÁLFWLISRVVLEOH

Flight routes/timing may impact wildlife.

•

Ensure timing of survey does not
FRQÁLFWZLWKVHQVLWLYHZLOGOLIHDUHDVDQG
events such as calving.
Ensure pilots/crew are familiar with
SURWRFROVIRUÁ\LQJLQVKHHSDQGFDULERX
country (link to documents).
Avoid hovering over or following wildlife.
Fly the maximum height possible.

•
•
•
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Activity
Trenching

Concern
Impacts to cultural/heritage sites or
traditional activities.

Suggested Solutions
•
•

•

Impacts to environment through soil
erosion, exposed bedrock that has the
potential to generate acid rock drainage.

•
•
•
•
•

Impacts to wildlife due to slumping or
entrapment.

•
•

Blasting

Impacts to cultural/heritage sites or
traditional activities.

•
•

•

Impacts to wildlife from noise, vibration and
Á\LQJURFN

•
•

Utilize Chance Find Procedure.
Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and reschedule to avoid
FRQÁLFWLISRVVLEOH
Consider employing an environmental
monitor from within an Aboriginal
community to assess trenching
DUHDSULRUWRWUHQFKLQJVHHDOVRWKH
UHJXODWRU\UHTXLUHPHQWRIRIWKH
HSRC.
Orient trenches to follow slope contour
wherever possible to minimize soil
erosion.
Place a berm at the end of the lowest
elevation point of the trench to prevent
gullies forming from water erosion.
Stockpile mineralized material
separately from subsurface material
and topsoil.
Adhere to minimum regulatory setback
distances from water bodies/courses.
Reclaim trench as soon as mineral
assessment is complete.
Slope sides of trench to a stable,
safe angle to limit entrapment from
slumping.
Construct trenches with an angled end
to allow an escape route for wildlife.
Utilize Chance Find Procedure.
Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and reschedule to avoid
FRQÁLFWLISRVVLEOH
Consider employing an environmental
monitor from within an Aboriginal
community to assess blasting area prior
to blast.
Avoid blasting during sensitive wildlife
times, such as spring calving and
nesting areas.
Ensure WKDWÁ\URFNLVPLWLJDWHGWKURXJK
appropriate blasting methods, e.g.
placing blasting mats on top of holes to
reduce scattered debris.

*8,'(&21&(516&20021/<5$,6('%<$%25,*,1$/&20081,7,(6_05

Activity

Concern
Impacts to environment from explosives
storage and use.

Suggested Solutions
•
•

Drilling

Ensure strict adherence to all regulatory
requirements regarding the transport,
storage and use of explosives.
Do not use ammonium nitrate based
explosives in or near water courses/
bodies.

Impacts to cultural/heritage sites or
traditional activities.

•
•

Utilize Chance Find Procedure.
Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and re-order drill plan or
UHVFKHGXOHWRDYRLGFRQÁLFWLISRVVLEOH

Impacts to wildlife from tree cutting and
brush clearing.

•

Consider employing an environmental
monitor from within an Aboriginal
community to assess drill pad
location and surrounding area prior to
construction.
Ensure ground nesting birds not in
vicinity of planned clearing location.

•
Impacts to environment, including water
ERGLHVDQGÀVKKDELWDWIURPFOHDULQJIXHO
and waste products.

•
•
•
•

•

Keep clearings for drill pads to a
minimum.
Brush and felled trees should be
EXFNHGXSVWRFNSLOHDQ\WRSVRLODQG
use during site reclamation.
Use non-toxic, biodegradable drill
additives.
Ensure cuttings properly contained
DQGUHFODLPHGHQVXUHVXPSVSURSHUO\
located so drill water does not enter
water courses/bodies directly.
Ensure proper fuel/waste management
plan in place and that personnel are
adequately trained. Know and apply
the rules for safe storage of fuels and
be sure to have emergency spill kits on
hand.
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Activity
Bulk Sampling

Concern
Impacts to cultural/heritage sites or
traditional activities.

Suggested Solutions
•
•

•

Impacts to wildlife from tree cutting and
brush clearing.

•

•
Camps

New camps may impact cultural/heritage
sites or traditional activities.

•
•

Impacts to wildlife from poor site selection,
handling of attractants/waste management
and generally messy camp.

•

•
•
•
•
Impacts to environment, including water
ERGLHVDQGÀVKKDELWDWIURPSRRUVLWH
selection, handling of attractants/waste
management and generally messy camp.

•
•
•
•

Utilize Chance Find Procedure.
Dialogue with Aboriginal communities
regarding location/timing of traditional
activities and re-schedule activities to
DYRLGFRQÁLFWLISRVVLEOH
Consider employing an environmental
monitor from within an Aboriginal
community to assess bulk sample
location.
Consider employing an environmental
monitor from within an Aboriginal
community to assess bulk sample
location and surrounding area prior to
construction.
Ensure ground nesting birds not in
vicinity of planned clearing location.
Utilize Chance Find Procedure during
site selection process.
Dialogue with Aboriginal communities
regarding location of proposed camp
and re-locate if possible to avoid
FRQÁLFW
Choose camp location in an area that
is not likely to be frequented by wildlife
as evidenced by large and heavily used
game trails, abundant natural food
sources, scat etc.
Ensure a proper attractant
management plan is in place and
followed.
Ensure a proper waste management
plan is in place and followed.
Keep camp clean and tidy at all times.
Consider a nRKXQWLQJÀVKLQJSROLF\IRU
employees and contractors.
Adhere to minimum regulatory setback
distances.
Ensure a proper attractant
management plan is in place and
followed.
Ensure a proper waste management
plan is in place and followed.
Keep camp clean and tidy at all times.

GUIDE 5
FREQUENTLY ASKED QUESTIONS
1. What is the difference between consultation and engagement?
Consultation is the word used to describe the legally-required process that occurs between the Crown and an Aboriginal
community when the Crown is contemplating a decision or activity that may adversely impact an Aboriginal right or title.
Consultation is the responsibility of the Crown. Aboriginal communities have a reciprocal obligation to participate in
consultation with the Crown. In BC, this consultation process is often referred to as the “referrals” process.
Engagement is the process of meeting with Aboriginal communities and individuals over a period of time to share
SURMHFWLQIRUPDWLRQXQGHUVWDQGDQGDGGUHVVORFDOSULRULWLHVDQGEXLOGPXWXDOO\EHQHÀFLDOUHODWLRQVKLSVEHWZHHQWKH
parties.
While consultation is the responsibility of the Crown, aspects of your engagement with Aboriginal communities will
often form part of the consultation process. The Crown is likely to look to you to demonstrate the content and extent
of your engagement with an Aboriginal community, and it may rely on this information as part of assessing whether it
KDVPHWLWVGXW\WRFRQVXOW7KH&URZQPD\DOVRVSHFLÀFDOO\GHOHJDWHFHUWDLQDVSHFWVRIWKHFRQVXOWDWLRQSURFHVVWR\RX
(although BC does not typically do so at the exploration stage).

2. How do I know if consultation has been delegated to me? How do I know if I have done enough?
The BC governmHQWGRHVQRWW\SLFDOO\GHOHJDWHVSHFLÀFSURFHGXUDODVSHFWVRIFRQVXOWDWLRQWRH[SORUHUV,QUDUH
circumstances where delegation does occur, it is BC government policy to ensure this delegation is explicit to both the
explorer and any involved Aboriginal community. Typically this will be via written correspondence outlining the Crown’s
expectations regarding any consultation activities it expects the explorer to undertake. In the event you do receive
consultation instructions from the BC government, or the instructions you receive are not clear, you should have a
GLVFXVVLRQZLWK\RXUUHJLRQDOPLQHVRIÀFHEHIRUHFRPPHQFLQJDQ\FRQVXOWDWLRQ
:KHWKHURUQRWDVSHFWVRIFRQVXOWDWLRQKDYHEHHQVSHFLÀFDOO\GHOHJDWHGWR\RX\RXDUHOLNHO\WREHQHÀWIURPHPSOR\LQJ
best practices and building relationships with Aboriginal communities. Moreover, government is likely to look to
you to demonstrate the content and extent of your engagement with an Aboriginal community, and may rely on this
information as part of assessing whether it has met its duty to consult. As a result, it is always advisable to keep a
record of this engagement.

3. I received information from the MTO Consultation Areas Database that lists 15 First Nation
organizations, including bands, tribal councils and treaty associations. Do I have to engage with all of
them? If not, how do I know which organizations should be engaged?
You do not necessarily need to engage with all the groups listed. Typically, engagement will occur directly with
LQGLYLGXDOEDQGVKRZHYHU\RXPD\HQFRXQWHUDFLUFXPVWDQFHLQZKLFKLQGLYLGXDOEDQGVKDYHGLUHFWHGJRYHUQPHQWWR
FRQVXOWZLWKDIÀOLDWHGRUJDQL]DWLRQVVXFKDVWULEDOFRXQFLOV7KHEHVWZD\WRHQVXUH\RXDUHHQJDJLQJZLWKWKHFRUUHFW
RUJDQL]DWLRQ V LVWRFRQWDFWWKHUHJLRQDOPLQHVRIÀFHWRUHTXHVWWKDWLWUHYLHZWKHOLVWDQGFRQÀUPZKLFKRUJDQL]DWLRQV
will be included in any Crown referral process.
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4. My property overlaps with multiple traditional territories. Do I have to engage all of the
Aboriginal communities associated with those territories?
&RQWDFW\RXUORFDOPLQHVRIÀFHWRUHYLHZWKHLGHQWLÀHG$ERULJLQDOFRPPXQLWLHVDQGFRQÀUPZKLFKJURXSVZRXOGEH
LQFOXGHGLQDQ\&URZQUHIHUUDOSURFHVV<RXPD\ÀQGWKDWVRPHRIWKHLGHQWLÀHG$ERULJLQDOFRPPXQLWLHVDUHQRW
necessarily interested in your activities at the exploration stage, whereas others have a high level of interest. Generally
speaking, at this stage it is considered a best practice to ensure all Aboriginal communities whose traditional territories
overlap with your project area have an equal opportunity to understand the content and scope of your project activities.
Some Aboriginal communities have protocols in place with neighbouring groups to manage shared territory areas. If this
LVLQGLFDWHGWR\RXFRQÀUPWKDWWKHSURWRFROLVLQIDFWLQSODFHDQGUHFRJQL]HGE\DOODIIHFWHGJURXSV
Ensure all communications are properly documented, including those received from Aboriginal communities stating
they do not wish to engage with you at this time.

5. I just met with an Aboriginal community that informed me my information identifying other
Aboriginal communities as having traditional territories overlapping with my project area is
incorrect, and that I do not have to meet with those groups. Is that accurate?
$VVXPLQJ\RXKDYHFRQÀUPHGZLWKWKHUHJLRQDOPLQHVRIÀFHZKLFK$ERULJLQDOFRPPXQLWLHVZRXOGEHLQFOXGHGLQDQ\
Crown referral process, this information is not accurate. It is common for Aboriginal communities to disagree about
traditional territory boundaries. This is an issue between the Aboriginal communities and the Crown to sort through.
,QGXVWU\KDVQRSODFHLQWHUIHULQJLQERXQGDU\GLVSXWHVDQGVKRXOGHPSOR\EHVWSUDFWLFHVE\WUHDWLQJDOOLGHQWLÀHG
Aboriginal communities equally.

6. Now that I know which Aboriginal communities to engage, with whom within that group should I
meet? Do I talk to the Chief and Council, Hereditary Chief(s) or band staff?
Generally, Aboriginal communities will expect the key decision makers within your company to meet directly with their
elected Chief and Council. Often, the Chief and Council will want to include Hereditary Chiefs, keyohs, and/or clan
representatives in discussions. The best way to ensure you are meeting with the correct individual(s) is to call the band
RIÀFHDQGDVN<RXPD\DOVRZLVKWRFODULI\RWKHUFRPPXQLFDWLRQSURWRFROVDWWKLVWLPHRUDW\RXUÀUVWPHHWLQJLQFOXGLQJ
discerning roles, responsibilities, and procedures. In certain circumstances, the Chief and Council may instruct you
to meet with band staff. Be prepared for your initial meeting to be an introductory meeting and do not expect any
decisions to be made by the Aboriginal community during this meeting.

7. The Aboriginal community is not responding to my request to meet/my written
correspondence. Now what?
It is important to understand that Aboriginal community leaders and administrators have limited resources and
H[FHVVLYHGHPDQGVRQWKHLUWLPH$OVRNHHSLQPLQGWKDWFXOWXUDOSUDFWLFHVVXFKDVKXQWLQJÀVKLQJJDWKHULQJDQG
tracking have seasons that may impact the Aboriginal community’s ability to respond in a timely manner.
In the event there is no response to your written correspondence, follow up via telephone call to ensure actual receipt
of your correspondence.
Patience and persistence is often necessary to successfully arrange a meeting with an Aboriginal community. Use a
combination of email and telephone calls, and ensure that accurate records are kept of all your attempts to connect
with an Aboriginal community. Be prepared to submit your records to the Crown upon request.
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8. What should I do when an Aboriginal community refuses to meet with me?
Aboriginal communities are not obligated to meet with industry. Where the Aboriginal community has refused to meet
with you, ensure accurate records of all offers to meet are kept and be prepared to submit your records to the Crown
upon request.

9. What is a SEA and why does it matter to me?
A SEA is a comprehensive agreement between the BC government and an Aboriginal community that discusses issues
related to Crown land management and resources as they relate to the group’s asserted Aboriginal rights and title.
6($VGHÀQHFRQVXOWDWLRQSURFHVVHVEHWZHHQWKH&URZQDQG$ERULJLQDOFRPPXQLWLHVDQGLQFOXGHSURYLVLRQVIRUFDSDFLW\
funding to facilitate the Aboriginal community’s participation in the established consultation processes.
As SEAs establish consultation processes, it is important to understand if your project falls in an area covered by a SEA,
and if it does, how the established consultation processes affects your project. Review any SEAs that may be in place
DQGIROORZXSZLWKWKHUHJLRQDOPLQHVRIÀFHWRHQVXUH\RXUXQGHUVWDQGLQJRIWKH6($DQGFRQVXOWDWLRQSURFHVVHV
If the SEA indicates that Crown consultation will not occur at the current stage and scope of your proposed work
program, it is considered a best practice to still engage the Aboriginal community by way of introductory letter.

10. During a Chief and Council meeting I was told that the meeting was not consultation. What does
this mean?
The Aboriginal community is stating that while it may agree to engage with you, its expectation (and in fact the legal
obligation of the Crown) is that consultation with the Crown must still occur. You, as a third party to the consultation
process, should not take a position with respect to this question and leave it to the government to resolve.
<RXFDQFRQÀUPWKDW\RXZDQWWRHQJDJHZLWKWKHJURXSGLUHFWO\DV\RXIHHO\RXDUHLQWKHEHVWSRVLWLRQWRGLVFXVV\RXU
project plans and any associated concerns. While you may be required to report to government on your discussions, you
do not object to the position of the Aboriginal community that your engagement is not consultation.

11. The Aboriginal community is requesting access to information that I, as a representative of a
public company, cannot legally share. What do I do?
Take the time to explain to the Aboriginal community the constraints placed on public companies regarding disclosure
and why the constraints exist. Ensure you share information as soon as you are legally able to and take the time
to personally send information updates, such as news releases, to the Aboriginal community. Do not assume it is
monitoring the news for your updates.

12. Do I need the consent of Aboriginal communities to access my mineral title and/or to run a
work program?
Legally, you do not require the consent of Aboriginal communities to undertake work on Crown lands over which
unproven rights are asserted, and those groups do not have veto powers in Canada. However, if an Aboriginal
community has stated it does not want you working in their traditional territory, you should make best efforts to
understand why and to seek common ground. You should discuss these issues with the relevant government decisionmakers.
Ultimately it is a corporate decision whether to work in a traditional territory of an Aboriginal community that does not
welcome you.

04 | GUIDE 5: FREQUENTLY ASKED QUESTIONS

13. Is it reasonable for Chief and Council to request that I attend a community meeting?
Yes, it is reasoQDEOHIRU&KLHIDQG&RXQFLOWRZDQWWKHEURDGHUFRPPXQLW\WRPHHW\RXDQGKHDUÀUVWKDQGDERXW\RXU
activities within their traditional territory.

14. Is it reasonable for the Aboriginal community to request a site tour?
Yes, it is rHDVRQDEOHWRXQGHUWDNHDVLWHWRXUVRWKH$ERULJLQDOFRPPXQLW\FDQVHH\RXUDFWLYLWLHVÀUVWKDQG6LWHWRXUV
provide a casual and informative opportunity for you to further your relationship with the Aboriginal community.
Consider including elders and/or youth in your site tours.

15. I was asked to organize a site tour. Do I have to pay per diem, honoraria, and/or transport and
accommodation costs for the attendees?
The provision of adKRFIXQGLQJLVQRWUHFRPPHQGHG$0(%&HQFRXUDJHVLWVPHPEHUVWRFRQÀUPDQ\IXQGLQJSURYLVLRQ
in advance in writing, including the purpose of the funding and any expectations or timelines regarding its use.
Reimbursement requests for direct, out-of-pocket expenses associated with travelling to and from the site tour pick
up location are considered reasonable. As always, the scope of the tour should be related to the stage of the project.
However, all such payments (whether capacity funding or travel expenditures) should be documented in a formal
agreement or company policy before proponents agree to pay.

16. The Aboriginal community has asked for helicopter time, should I provide this?
If the Aboriginal community wishes to have an aerial look at the proposed work site, consider incorporating this into
a scheduled site tour. However, if the request is not directly related to your work program, then you may respectfully
decline.

17. Whose advice do I take when the band staff contradicts the Chief or Council?
In the event of coQÁLFWLQJLQIRUPDWLRQGHIHUWRWKHHOHFWHG&KLHIDQG&RXQFLO(QVXUHDQ\PLVFRPPXQLFDWLRQWKDW
PD\EHWKHGULYHURIWKHFRQÁLFWDUHFOHDUO\XQGHUVWRRGDQGDGGUHVVHG(QVXUHDGHTXDWHGRFXPHQWDWLRQRIDOO
communications.
7RDYRLGVXFKFRQÁLFWVFRPPXQLFDWLRQSURWRFROV UROHVUHVSRQVLELOLWLHVDQGSURFHGXUHV VKRXOGEHUDLVHGDQGFODULÀHG
(ideally in writing) during initial meetings.

18. The Aboriginal community wants me to conduct archaeology studies on my exploration program.
Do I have to do this?
Unless it is a condition of your permit, you do not have to do this. However, you must understand and comply with
provincial legislation related to heritage sites and ensure you do not alter or destroy any heritage resources.
Understand that undertaking comprehensive archaeology work is a requirement of any environmental assessment
process. While you may not legally have to undertake any archaeology work at the exploration stage, you should take
it into consideration. This may be an appropriate time to initiate archaeology work as important information gathered
through this work will help to inform future work activities on your project.
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19. The Aboriginal community wants me to undertake water quality sampling. Should I do this?
Consideration should be given to the stage and scope of your current work program along with the proximity of
activities, such as drilling, to water bodies and sensitive habitat. In the earlier stages of exploration activities, it would
be reasonable to consider collecting appropriately located water quality samples before and after drilling.

20. The Aboriginal community wants me to pay for a traditional use study on my grass roots
exploration project. Should I do this?
It is not reasonable to undertake a comprehensive traditional use study at the exploration stage. However, it is
UHDVRQDEOHWRPDNHDÀUPFRPPLWPHQWWRWKH$ERULJLQDOFRPPXQLW\WRXQGHUWDNHVXFKDVWXG\DVDQLQWHJUDO
component of environmental baseline work undertaken in preparation of a pre-feasibility report.
You should ensure the Aboriginal group has the capacity to review your permit application package so that it can
identify any concerns with your proposed activities related to the community’s asserted Aboriginal rights.

21. The Aboriginal community has requested that I hire an environmental/wildlife monitor. What
does this involve and should I do so?
Aboriginal communities can have considerable concerns regarding potential impacts to wildlife and the environment.
Having an environmental/wildlife monitor on-site may provide comfort to the Aboriginal community that you are indeed
HPSOR\LQJEHVWSUDFWLFHVLQ\RXUDSSURDFKWRÀHOGDFWLYLWLHV([DPSOHVRIZKDWWKLVUROHPD\GRLQFOXGH

•

maintaining a wildlifHVLJKWLQJORJ

•

reviewing proposed drill pad locations to ensure clearing the area will not impact things such as ground nests,
UDSWRUQHVWVEHUU\SLFNLQJRUKHULWDJHYDOXHV

•

ensuring tKHSURSHUVWRUDJHKDQGOLQJDQGGLVSRVDORIZDVWHDQGFRQWDPLQDQWV

•

ensuring the SURSHUVWRUDJHKDQGOLQJDQGGLVSRVDORIDWWUDFWDQWVDQG

•

ensuring the reclamation of drill sites, camp sites and other disturbance associated with exploration activities.

(QVXUHWKDWGXWLHVDQGH[SHFWDWLRQVIRUWKLVUROHDUHFOHDUO\DUWLFXODWHGDQGXQGHUVWRRGE\ÀHOGFUHZSHUVRQQHOWKH
Aboriginal community and the actual employee. Most Aboriginal communities have members who have received
PRQLWRULQJWUDLQLQJKRZHYHUWUDLQLQJVXSSRUWPD\EHUHTXLUHGLQVRPHLQVWDQFHV$Q\HQYLURQPHQWDOZLOGOLIHPRQLWRU
VKRXOGEHDSSURSULDWHO\TXDOLÀHGDQGVKRXOGEHSULPDULO\UHVSRQVLEOHWR\RXDVWKHSURMHFWRZQHU
$VPDQ\H[SORUDWLRQSURMHFWVGRQRWKDYHHQRXJKÀHOGDFWLYLW\WRZDUUDQWDIXOOWLPHPRQLWRUSRVLWLRQFRQVLGHUJURXSLQJ
WKLVUROHZLWKDQRWKHUUROHWKDWLVUHTXLUHGIRUWKHGXUDWLRQRIWKHZRUNSURJUDPVXFKDVDÀUVWDLGDWWHQGDQWRUÀHOG
technician. As the scope of your exploration activities increase, it is reasonable to expect that the role of the monitor
will also increase.
Joint reporting protocols (to the explorer and the Aboriginal community) can also be established. This requires careful
planning and training to ensure that the scope and methodology of monitoring activities is appropriate. Explorers
should carefully consider whether joint reporting protocols are appropriate and feasible in the circumstances.
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22. The Aboriginal community has expressed concerns around companies just “walking away” from
active exploration sites, leaving messes behind. How do I assure the group this will not happen?
Many Aboriginal communities have experienced historical activities within their traditional territories that were not
subject to the same standards in place today. Have a reclamation plan in place no matter the size of the project. Take
the time to explain the modern reclamation and bonding process in BC to the Aboriginal community, emphasizing that it
is taken into consideration up-front, during the permit approval process.

23. The Aboriginal community has asked me to hire its joint venture partner. How do I respond?
What should I do?
It is reasonable to work with Aboriginal communities to identify business opportunities for the supply of goods and
services by Aboriginal-owned businesses or Aboriginal individuals in relation to exploration activities. Ask the Aboriginal
community to provide a business directory of band-owned and operated services to be added to your tendering
process. You may consider providing advance notice of contract opportunities for the supply of goods and services in
relation to your exploration activities, which Aboriginal-owned businesses or individuals may be interested in pursuing.
It is reasonable to expect all Aboriginal owned businesses to meet environmental, health and safety, and performance
standards, and to be commercially competitive (during the bid and work phases) in order to secure contract work from
\RX,I\RXÀQGDVLWXDWLRQZKHUHWKHVHUYLFHLVVXEVWDQGDUGRUWKH$ERULJLQDOEXVLQHVVLVXQDEOHWRSHUIRUPWKHWDVN
you should be transparent with the Aboriginal community, explain the shortcomings, and look for collaborative solutions
to the issues. This communication should be seen as positive business relationship building. Ultimately, the mutually
agreeable contracts that you have signed with an Aboriginal community should govern the work, including remedies
and consequences to issues that arise.
Preferential hiring for local people and local companies is encouraged, assuming that the hiring is based on
TXDOLÀFDWLRQVDQGPHULW(VWDEOLVKLQJFRPSDQ\SROLF\VWDWHPHQWVWKDWRXWOLQHWKHVHKLULQJSULQFLSOHVFDQEHKHOSIXO
Ultimately, it is your decision to make regarding who to employ or with whom to contract.

24. What should I do when an Aboriginal community will not meet with me, even though I know
some of the group members want me to carry out my exploration work program so that they can be
hired?
In the event you are unsuccessful in meeting with an Aboriginal community but still wish to offer local employment
opportunities, ensure equal opportunity is provided to the community through advertising locally and undertaking a
transparent interviewing process. Examples of locations where you can advertise your opportunities include the local
KHDOWKFHQWUHSRVWRIÀFHDQGJURFHU\VWRUH(QVXUH\RXUDGYHUWLVHPHQWLVDOVRVHQWWRWKHEDQGRIÀFH XQOHVV\RXKDYH
been directed by the Aboriginal community not to do so).

25. I received an invoice from an Aboriginal community related to a government referral for my
Mines Act permit application. Do I have to pay this?
Legally, you do not need to pay this. Aboriginal communities have a reciprocal obligation to participate in consultation
with the Crown and providing funding for this legal obligation is not a requirement of either industry or the Crown.
Keep in mind that Aboriginal communities have limited resources and excessive demands for consultation that are not
limited to the mineral exploration industry. It may therefore be appropriate for industry to consider providing reasonable
capacity funding to Aboriginal communities so they can participate in the consultation process related to your project.
$0(%&GRHVQRWUHFRPPHQGWKHSURYLVLRQRIDGKRFIXQGLQJ5DWKHULWHQFRXUDJHVLWVPHPEHUVWRFRQÀUPDQ\
funding provision in advance through written documents that clearly lay out the purpose of the funding, including any
expectations or timelines for its use.
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26. I want to hire locally. Do I have to hire individuals that the Aboriginal community chooses or can
I hire whomever I want from the band? Can I set up an interview process?
It is recommended that you work with Aboriginal communities to identify any employment opportunities that may
be sourced locally. It is important to ensure everyone within the community has equal opportunity for employment.
7KHUHIRUHLWLVDGYLVDEOHWRSRVWMREYDFDQFLHVLQEDQGRIÀFHVFRPPXQLW\FHQWHUVDQGRUKHDOWKFOLQLFV$VSDUWRI\RXU
interview process, undertake reference checks, which may provide Aboriginal community leaders the opportunity for
input into the hiring process.
Ensuring industry has a positive experience in hiring Aboriginal community members is important to many community
leaders. As such, seeking input from these leaders during the hiring process is not unreasonable. Nonetheless, the
decision of who to hire is ultimately yours.

27. I have my trained and experienced crew that consists of Aboriginal peoples from bands
elsewhere in BC and Canada. The Aboriginal community in whose territory my claims are located
has informed me that I cannot bring in my Aboriginal crew, but it does not seem to mind about the
non-Aboriginal crew. What should I do?
It is recommended that you source local employment to the maximum extent possible and as stated above, to ensure
everyone within the communication has equal opportunity for employment.
,QWKHHYHQW\RXKDYHDWWHPSWHGWRVRXUFHORFDOO\DQGFDQQRWÀQGTXDOLÀHGORFDOSHUVRQQHOGLVFXVVWKLVZLWKWKHORFDO
Chief and Council, assuring them that while future opportunities will be made available locally, in the interim you will be
moving forward with your selected crew, which consists of non-local Aboriginal peoples.

28. I received an invoice from an Aboriginal community that I met with last week for costs related
to the meeting. This wasn’t previously discussed or agreed to; do I have to pay this?
As stated abovHWKHSURYLVLRQRIDGKRFIXQGLQJLVQRWUHFRPPHQGHG$0(%&HQFRXUDJHVLWVPHPEHUVWRFRQÀUPLQ
advance any funding provision through written documents that clearly lay out the purpose of the funding, including any
expectations or timelines for its use.
Companies may wish to establish a corporate policy that clearly articulates the parameters for the provision of funds.

29. The Aboriginal community has requested capacity funding. What does this mean and is this
reasonable?
Aboriginal communities have limited resources and excessive demands for consultation that are not limited to the
mineral exploration industry. It may therefore be appropriate for industry to consider providing reasonable capacity
funding to the Aboriginal community so they can participate in the consultation process related to your project.
$0(%&GRHVQRWUHFRPPHQGWKHSURYLVLRQRIDGKRFIXQGLQJDQGLQVWHDGHQFRXUDJHVLWVPHPEHUVWRFRQÀUPDQ\
funding provision in advance through written documents that clearly lay out the purpose of the funding, including any
expectations and timelines for its use.
Funding provisions should be directly related to the current stage and scope of your work program and tied to key
deliverables, such as review of permit application packages.
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30. Should I negotiate an agreement with an Aboriginal community? What is reasonable to include
in the agreement?
Upon request from the Aboriginal community, it is reasonable to negotiate an agreement. An agreement that is properly
scoped to the stage of your exploration program can increase project certainty, particularly around timelines, while
providing the Aboriginal community with comfort that they will receive information in a timely manner.
It is reasonable to include provisions for communication processes, commitments around sourcing employment and
EXVLQHVVVHUYLFHVORFDOO\DVZHOODVUHDVRQDEOHFDSDFLW\IXQGLQJWLHGWRVSHFLÀFGHOLYHUDEOHVVXFKDVUHYLHZRISHUPLW
application documents. It is also reasonable to include a commitment to try to negotiate future agreements, such as an
IBA, if and when a decision is made to advance an exploration project through to mine development and operation.
Note that a company may also initiate discussions toward an agreement.

31. Why does and Aboriginal community want me to sign an agreement?
Most Aboriginal communities request an agreement so they can have increased certainty around communications and
information sharing processes as well as ensuring that their members will have access to training, employment and
business opportunities.

32. The Aboriginal community has requested a percentage of my exploration budget as a
contingency. Should I pay?
The only direct funding to an Aboriginal communy should be for capacity-funding as negotiated, and should be linked to
VSHFLÀFGHOLYHUDEOHVDQGSURFHVVHVWKDWLQYROYHWKH$ERULJLQDOFRPPXQLW\·VGLUHFWSDUWLFLSDWLRQ3D\LQJDQ\FRQWLQJHQF\
fee or a fee in order to access Crown land is not recommended.

33. The Aboriginal community has informed me that it expects a royalty from any helicopter landing
or drilling within its territory. Is this legal and do I have to pay?
The only direct funding to an Aboriginal community should be for capacity-funding as negotiated, and should be linked
WRVSHFLÀFGHOLYHUDEOHVDQGSURFHVVHVWKDWLQYROYHWKH$ERULJLQDOFRPPXQLW\·VGLUHFWSDUWLFLSDWLRQ3D\LQJDQ\IHHLQ
order to access Crown land is not recommended.

34. I have received multiple requests for sponsorship and/or training funding support. How do I
handle this? What is reasonable? Am I required to do this?
Consider developing a corporate policy and application process that clearly states what requests will be considered and
the process for making such requests.
Contributing to local community events or initiatives should be viewed as a component of your relationship building
efforts with the Aboriginal community. Sponsorship of activities that allow for your direct participation can provide
excellent opportunities for you to interact with a broad spectrum of the community. Sponsorship may be provided to
members of Aboriginal communities to attend educational conferences, such as short courses or skills training classes
or programs.

GLOSSARY
AND DEFINITION OF ACRONYMS
Aboriginal community
A particular First Nation, Inuit or Métis community.

Aboriginal peoples
Aboriginal peoples is a broad term that includes three distinct groups, namely, First Nations, Inuit and Métis.

Aboriginal rights
Aboriginal rights are rights held by Aboriginal peoples to engage in certain activities which are an element of a practice,
custom or tradition integral to the distinctive culture of the Aboriginal community claiming such rights.

Aboriginal title
Aboriginal title is a right in land which includes the right to use land for a variety of activities, not all of which need
be aspects of practices, customs and traditions which are integral to the distinctive cultures of Aboriginal societies.
However, uses of the land must not be irreconcilable with the nature of the attachment to the land which forms the
basis of the particular group’s Aboriginal title.

Accommodation
A remedy for possible infringement of Aboriginal rights or title, with an aim to avoid or minimize that infringement.

Band Chief
%DQG&KLHILVVRPHRQHZKRLVHOHFWHGE\EDQGPHPEHUVWRJRYHUQIRUDVSHFLÀHGWHUPSXUVXDQWWRWKH Indian Act.

Capacity funding
Funding provided to an Aboriginal community by an explorer to reasonably assist with the group’s costs of engagement.

&KDQFHÀQGSURFHGXUH
$FKDQFHÀQGSURFHGXUHLVDSURMHFWVSHFLÀFSURFHGXUHWKDWRXWOLQHVWKHDFWLRQVWREHWDNHQLISUHYLRXVO\XQNQRZQ
cultural heritage is encountered.

Chief and Council
Pursuant to the Indian Act, bands are governed by one chief and an elected council. The number of counsellors on a
council range from two to twelve, depending on the size of the band.

Consultation
7KHSURFHVVE\ZKLFKDQ$ERULJLQDOFRPPXQLW\LVQRWLÀHGDERXWFRQWHPSODWHG&URZQDFWLYLWLHVRUGHFLVLRQVWKDWFRXOG
affect the group’s interests and is given an opportunity to express its views or concerns on the subject, and which views
and concerns the Crown is required to consider fully and fairly.

CAD
Consultative Areas Database.

Crown
Depending on the context, the federal or provincial government.
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ECDA
Economic and Community Development Agreement.

Engagement
Engagement is the process of meeting with Aboriginal communities and individuals over a period of time to share
project information, to understand and address local priorities and concerns toward the goal of building a mutually
EHQHÀFLDOUHODWLRQVKLS

First Nations
The term First Nations refers to the various and diverse Aboriginal peoples in Canada who are neither Inuit nor Métis.
)LUVW1DWLRQVLQFOXGHVRYHUGLVWLQFWOLQJXLVWLFDQGFXOWXUDOJURXSVUHÁHFWHGLQ)LUVW1DWLRQFRPPXQLWLHVDFURVV
Canada.

FLNRO
Ministry of Forests, Lands and Natural Resource Operations.

FPIC
Free, Prior and Informed Consent. A concept contained within UNDRIP.

HSRC
Health, Safety and Reclamation Code for Mines in British Columbia.

Hereditary Chief
Hereditary Chief is a leader, given the power to lead by custom.

IBA
,PSDFW%HQHÀW$JUHHPHQW

Indian Reserve
,QGLDQ5HVHUYHPHDQVDWUDFWRIODQGWKDWKDVEHHQVHWDSDUWE\WKH&URZQIRUWKHXVHDQGEHQHÀWRIDEDQG

Keyoh
The term is a Dakelh (Carrier) word meaning “territory”. The traditional meaning is the area of which a certain group of
people, basically an extended family group, have stewardship and ownership rights within a large Aboriginal community.

MEM
Ministry of Energy and Mines.

Métis peoples
A distinct and constitutionally recognized Aboriginal group whose ancestors are both Aboriginal and European.

MTA
Mineral Tenure Act.

MTO
Mineral Titles Online.

MYAB
Multi-year area-based permit.
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NoW
Notice of Work.

SCC
Supreme Court of Canada.

SEA
Strategic Engagement Agreement.

Strength of claim assessment
A strength of claim assessment is an historical and anthropological assessment of the facts of a particular claim
asserted by an Aboriginal community in the area of the proposed activity (Aboriginal Consultation and Accommodation,
*RYHUQPHQWRI&DQDGDSRQOLQHDWwww.aadnc-aandc.gc.ca/DAM/DAM-INTER-HQ/STAGING/texte-text/
LQWJXLBBHQJSGI).

Traditional knowledge
A cumulative body of knowledge, know-how, practices and representations maintained and developed by Aboriginal
peoples.

Traditional territory
7KHJHRJUDSKLFDUHDLGHQWLÀHGE\DQ$ERULJLQDOJURXSWREHWKHDUHDRIODQGZKLFKWKH\DQGRUWKHLUDQFHVWRUV
traditionally occupied or used.

Treaty rights
Treaty rights are those rights provided for by treaties and agreements between Aboriginal peoples and the Crown that
DUHSURWHFWHGXQGHUVHFWLRQ  RIWKH&RQVWLWXWLRQ$FW

Tribal council
7ULEDO&RXQFLOVDUHQRWGHÀQHGXQGHUWKHIndian Act. Tribal Councils are mainly Aboriginal political organizations but
some also administer community programs and services.

TU/TK study
A traditional use or knowledge study.

UNDRIP
United Nations Declaration on the Rights of Indigenous Peoples.

AME BC is the lead association for the mineral exploration and
development industry based in British Columbia. Established in
1912, AME BC represents, advocates, protects and promotes
the interests of thousands of members who are engaged in
mineral exploration and development in B.C. and throughout
the world. AME BC encourages a safe, economically strong and
environmentally responsible industry by providing clear initiatives,
policies, events and tools to support its membership.

